
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F904055

MICKEY MCKENZIE, Employee  CLAIMANT

LINDEL VINES COMPANY, Employer  RESPONDENT

CHARTIS, Carrier RESPONDENT

OPINION FILED JANUARY 30, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 16, 2013, a hearing on the above captioned claim was concluded.   A

pre-hearing conference was conducted on September 19, 2012, and a pre-hearing order

was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on April 8,

2009.

3.   The claimant sustained a compensable injury to his right shoulder on April 8,

2009.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s correct compensation rate.

2.   Credit for overpayment of temporary total disability and permanent partial

disability benefits.   
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The claimant contends he has not been paid at the correct compensation rate.

Claimant contends that his average weekly wage should be based on a full work week and

that his payment records indicate that there are four weeks that should not be considered

as having been full work weeks.  Claimant also contends that Dr. Griffey’s 7% permanent

physical impairment rating is appropriate. 

The respondent contends claimant earned an average weekly wage of $626.65

which would entitle him to compensation at the weekly rates of $417.00 for total disability

benefits and $313.00 for permanent partial disability benefits.  Respondent contends that

Dr. Sites’  6% impairment rating is correct; therefore, it seeks a credit for the 7% rating

paid in accordance with Dr. Griffey’s opinion.  Respondent also contends that it is entitled

to credit for overpayment of temporary total disability benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 19, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant earned an average weekly wage of $718.13 which would entitle him

to compensation at the rate of $479.00 for total disability benefits and $359.00 for

permanent partial disability benefits.

3.   Claimant’s correct permanent physical impairment rating equals 6% to the body

as a whole.

4.   Respondent is entitled to a credit for all indemnity benefits previously paid.
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5.   Respondent has controverted claimant’s entitlement to the difference between

benefits paid based upon an average weekly wage of $626.65 and the correct average

weekly wage of $718.13.     

FACTUAL BACKGROUND

The claimant is a 33-year-old man who began working for respondent in September

2008 as a diesel mechanic.  The respondent is a company which transports CO2 to

various customers.  Claimant is responsible for maintaining the trucks used by the

respondent.  The parties have stipulated that claimant suffered a compensable injury to

his right shoulder while working for respondent on April 8, 2009.  

Shortly after his compensable injury the claimant came under the care of Dr. Griffey,

an orthopaedic surgeon.  Dr. Griffey initially attempted to treat claimant conservatively with

an injection and physical therapy.  When claimant’s condition did not improve, Dr. Griffey

performed surgery on June 22, 2009 to repair a torn rotator cuff.  Medical reports from Dr.

Griffey indicate that claimant continued to have complaints of pain in his shoulder after the

surgical procedure.  As a result, Dr. Griffey recommended various periods of physical

therapy.  On November 3, 2009 Dr. Griffey opined that claimant had a permanent physical

impairment rating in an amount equal to 7% to the body as a whole which was accepted

and paid by the respondent.

Thereafter, on February 11, 2010, claimant returned to Dr. Griffey still complaining

of pain in his right shoulder.  Dr. Griffey recommended a repeat MRI scan and an MR

arthrogram.  After some delay in the approval of that testing claimant did undergo the test

and returned to Dr. Griffey on September 14, 2010.  Dr. Griffey stated that the testing

revealed evidence of fraying in the posterior superior labrum as well as what might be a

partial tear of the rotator cuff.  Dr. Griffey recommended that claimant undergo a second

opinion and indicated that he would defer to that treating physician the issue of whether
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claimant needed additional surgery.

On June 13, 2011 claimant was evaluated by Dr. Sites, orthopaedic surgeon, for his

right shoulder pain.  Dr. Sites recommended that claimant undergo a repeat arthroscopic

procedure with surgical repairs performed as indicated.  Claimant underwent the surgery

by Dr. Sites on October 12, 2011.  Dr. Sites’ post-surgical report indicates that claimant

had (1) subacromial impingement; (2) AC arthropathy; and (3) Type I SLAP tear.

On January 23, 2012 Dr. Sites indicated that claimant’s right shoulder was much

better and that claimant felt improved in terms of his shoulder strength.  He opined that

claimant had reached maximum medical improvement as a result of his compensable injury

and assigned the claimant a permanent physical impairment rating in an amount equal to

6% to the body as a whole.

As previously noted, respondent accepted claimant’s injury as compensable and

paid various compensation benefits including medical, temporary total disability benefits,

and permanent partial disability benefits.  These benefits were apparently paid based upon

an average weekly wage of $626.65 and compensation rates of $417.00 for total disability

benefits and $313.00 for permanent partial disability benefits.

Claimant has filed this claim contending that respondent failed to pay him

compensation at the correct compensation rate.  In addition, respondent is requesting a

credit for overpayment of temporary total disability and permanent partial disability

benefits.

ADJUDICATION

The first issue for consideration involves claimant’s correct compensation rate.  An

employee’s average weekly wage is to be determined pursuant to A.C.A. §11-9-518.

Subsection (a)(1) of that statute states that compensation shall be computed on the

average weekly wage earned by the employee under the contract of hire in force at the
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time of the accident and it shall not be computed on less than a full time work week.

Subsection (c) of that statute states that if there are exceptional circumstances, the

Commission may determine the average weekly wage by a method that is just and fair to

all concerned.

In this particular case, claimant contends that the wage records contain four weeks

of wages which are not full work weeks and therefore should not be considered.  At the

hearing there was much testimony regarding the number of hours worked by claimant each

week.  Claimant testified at his deposition that he worked 40 to 60 hours per week and he

testified at the hearing that he worked an average of 50 hours per week.  Unfortunately,

there is no documentary evidence regarding the exact number of hours claimant worked

each week.  The wage records introduced by the respondent contain only wages paid to

the claimant, not the number of hours worked.  While at one point during the hearing there

was some indication that perhaps time cards did exist showing the hours claimant worked,

an effort was made to obtain those time cards and according to an affidavit subsequently

submitted by the respondent from Tammy Vines those records do not exist and the payroll

records introduced at the hearing are the only record of payment.

First, I believe it should be noted that there was insufficient evidence of a contract

of hire in effect at the time of claimant’s injury.  Claimant testified that he did not have a

written agreement with respondent promising or guaranteeing any set number of hours.

Instead, he was simply paid for the number of hours he worked.  Testifying on behalf of

respondent was Tammy Vines Curbow.  Curbow testified that she began handling the

accounting for respondent during the first week of January 2009.  Curbow testified that

claimant did not have any type of agreement or guarantee of any number of hours with the

respondent but instead his hours were based on need and claimant was paid $15.00 per

hour.  Finally, claimant testified that during weeks he worked less than 40 hours it would

have been because he was sick.
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In short, I find insufficient evidence that a contract of hire existed between claimant

and the respondent with regard to the number of hours he was to work or to be paid for

each week.  According to the evidence presented, claimant simply worked when needed

and was paid for the number of hours worked each week; irregardless of the number of

hours.

The wage records introduced in this case indicate that claimant was paid a total of

$21,306.20 during the week beginning September 19, 2008 continuing through April 10,

2009.  Out of this amount, there was testimony that $600.00 payable to claimant on

October 10, 2008 constituted an advance.  It was claimant’s testimony that the advance

was only $400.00 but according to respondent’s records the amount was actually $600.00.

I have included this $600.00 advance in the calculation of claimant’s average weekly

wage.  Clearly, an advance was an advance against wages which claimant would have

paid back out of wages he was owed by the respondent for work he performed.  Therefore,

this $600.00 should be used in determining the total wages paid to the claimant.

There was also some testimony regarding a reimbursement to the claimant on

October 14, 2008 in the amount of $112.64.  Claimant testified that he did not ever

remember being reimbursed for any out-of-pocket expenses and while Curbow testified

that claimant was reimbursed, she was unsure as to why this reimbursement occurred.

Absent more credible evidence indicating the nature of this reimbursement, I have included

the amount in claimant’s total wages.

Finally, in calculating the total wages earned by the claimant, I have excluded the

last week of wages in the amount of $480.50 which occurred during the week of claimant’s

injury.

Subtracting the last pay from the total payments to claimant of $21,306.20 results

in total payments of $20,825.70.  The claimant began receiving checks for work on

September 19, 2008 and when one excludes claimant’s last week of work he was paid
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through April 3, 2009.  A review of the calendar for this time period indicates that claimant

actually worked for the respondent 29 weeks.  Dividing his total wages of $20,825.70 by

29 weeks results in an average weekly wage of $718.13 which results in a compensation

rate of $479.00 for total disability benefits and $359.00 for permanent partial disability

benefits.

These compensation rates are in excess of the rates claimant was paid benefits

based upon a calculated average weekly wage of $626.65.  Perhaps this miscalculation

was due to the way in which claimant was paid according to respondent’s payroll records.

Those records clearly indicate that claimant received more than 29 checks even though

he only worked for the respondent 29 weeks in between September 19, 2008 and April 3,

2009.  The wage records indicate that claimant received multiple checks during some

periods of time. For instance, a review of the wage records indicates that during the month

of February 2009 claimant actually received six paychecks, with three of those occurring

on February 20, February 23, and February 26.

Thus, while claimant obviously received more than 29 checks from the respondent

for his wages, he only worked for the respondent for 29 weeks.  Therefore, I find that

claimant’s average weekly wage is best determined by dividing his total wages of

$20,825.70 by 29 weeks.  This results in the previously calculated average weekly wage

of $718.13.

The next issue for consideration involves respondent’s request for a credit for

permanent partial disability benefits paid in excess of 6% to the body as a whole.  As

previously noted, the claimant underwent a surgical procedure and was eventually

released by Dr. Griffey with a 7% rating to the body as a whole on November 3, 2009.

Respondent accepted and paid permanent partial disability benefits in accordance with

this 7% impairment rating.

Thereafter, claimant returned to Dr. Griffey with additional problems relating to his
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right shoulder and he was subsequently referred to Dr. Sites who performed a second

surgical procedure on October 12, 2011.  In a report dated January 23, 2012, Dr. Sites

indicated that claimant had reached maximum medical improvement.  He also stated:

Utilizing AMA Guides to the Evaluation of Permanent
Impairment, 4th Edition, the objective findings of a
distal clavicle resection results in a right upper
extremity impairment of 10%, 6% whole person
if applicable.  This impairment rating would super-
cede and replace any previous impairment rating
as it relates to his shoulder from 2009.

Thus, while Dr. Griffey had previously opined that claimant had suffered a

permanent physical impairment rating in an amount equal to 7% to the body as a whole,

claimant continued to have problems with his right shoulder which resulted in a second

surgical procedure which in fact improved his right shoulder.  As a result, Dr. Sites was of

the opinion that claimant suffered a permanent physical impairment in an amount equal

to 6% to the body as a whole based upon the AMA Guides.  It was his opinion that this

rating would supercede and replace any prior impairment ratings for the claimant’s right

shoulder.  Given the fact that Dr. Sites has most recently evaluated the claimant whereas

Dr. Griffey has not evaluated the claimant since September 2010 and he did not evaluate

the claimant after his most recent surgical procedure, I find that the opinion of Dr. Sites is

entitled to greater weight.  Accordingly, I find that respondent is entitled to a credit for

permanent partial disability benefits paid in excess of the 6% rating assigned by Dr. Sites.

The final issue for consideration involves respondent’s contention that it is entitled

to a credit for overpayment of temporary total disability benefits.  Respondent contended

at the hearing that based upon the medical and its printout  claimant was entitled to

temporary total disability benefits for 38 weeks and two days for a total amount of

$15,956.14 and it actually paid claimant $20,290.42.  First, I note that these payments

were made based upon an incorrect compensation rate as previously discussed above.
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Furthermore, while respondent is obviously entitled to a credit for all indemnity benefits

previously paid, I find insufficient evidence presented at the hearing to determine the exact

amount of this credit.  For instance, the payment record indicates that respondent began

paying claimant temporary total disability benefits on June 22, 2009.  However, the

medical records contain a slip from Dr. Griffey dated April 30, 2009 indicating that claimant

should remain off work for four weeks due to a rotator cuff tear.  Obviously, this was before

June 22, 2009.

In short, while respondent is entitled to a credit for all indemnity benefits previously

paid, I find insufficient evidence presented to determine the amount of this credit.  The

benefits due and owing to the claimant should be recalculated based upon the correct

compensation rate and once that amount is determined respondent will be entitled to a

credit for any benefits previously paid.

AWARD

Claimant has proven by a preponderance of the evidence that he earned an

average weekly wage of $718.13 while employed by the respondent.  This results in a

compensation rate of $479.00 for total disability benefits and $359.00 for permanent partial

disability benefits.  Respondent is entitled to a credit for permanent partial disability

benefits paid in excess of the 6% impairment rating assigned by Dr. Sites.  Respondent

is also entitled to a credit for all indemnity benefits paid to the claimant.  Respondent has

controverted claimant’s entitlement to all compensation benefits based upon the difference

in the compensation rate paid and the correct compensation rate as stated above.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by
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the claimant.  

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $350.83.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

    


