
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G209356

PATRICK MCCORMICK, Employee  CLAIMANT

PANDA EXPRESS, Employer  RESPONDENT

GALLAGHER BASSETT SERVICES, Carrier/TPA RESPONDENT

OPINION FILED OCTOBER 14, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 11, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 10, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

October 1, 2012.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $349.00 for week for total disability and $262.00 for permanent partial

disability benefits.

At the time of the hearing the parties agreed to modify the stipulation regarding

claimant’s compensation rates and stipulate that claimant earned an average weekly wage
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of $536.40 which would entitle him to compensation at the rate of $358.00 for total

disability benefits and $269.00 for permanent partial disability benefits.  The parties also

agreed to stipulate that respondent initially accepted the claim as compensable and paid

some medical benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left upper extremity and neck on October

1, 2012.

2.   Medical.

3.   Temporary total disability benefits.

4.   Attorney fee.

At the time of the hearing respondent also indicated that it was requesting a credit

for any unemployment or group medical benefits paid to claimant.

The claimant contends he sustained a compensable injury to his left hand, left arm,

left shoulder, and neck on or about October 1, 2012.  He contends he is entitled to

temporary total disability, reasonable and necessary medical benefits, and a controverted

attorney fee.  

The respondents contend claimant did not suffer a compensable gradual onset or

a specific incident injury on or about October 1, 2012.  Respondents contend that

claimant’s need for medical treatment, if any, is related to preexisting and underlying

problems and not an acute injury.  Respondents contend the medical documentation does

not support objective findings of a work related injury, nor is the major cause element

established.  Alternatively, in the event compensability is found, respondents contend the

medical documentation does not support the need for medical treatment or entitlement to

indemnity benefits associated with any alleged left shoulder injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

October 1, 2012.

3.   The parties’ stipulation that claimant earned an average weekly wage of $536.40

which would entitle him to compensation at the weekly rates of $358.00 for total disability

benefits and $269.00 for permanent partial disability benefits is hereby accepted as fact.

4.   The parties’ stipulation that respondent initially accepted the injury as

compensable and paid some medical benefits is also hereby accepted as fact.

5.   Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he suffered compensable injuries to his left upper extremity and neck on

October 1, 2012.     

FACTUAL BACKGROUND

The claimant is a 35-year-old man who began working for the respondent on

September 16, 2011 as a cook.  Claimant’s job duties for the respondent included cooking,

cleaning, stocking, closing down the kitchen, and food prep.  Claimant testified that the

cooking was fast paced and that he would have to cook some dishes in less than one

minute.  Claimant testified that the respondent would have three or four cooks present at

any one time with one washing dishes, one prepping, one cooking fried rice and chow

mein, and another cooking the main entrees.  Claimant testified that he primarily cooked

the main entrees.
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Claimant further testified that if he opened the restaurant in the morning he would

cook every dish and stock coolers with food used to prepare the opening dishes.  In order

to perform his job as a cook, claimant testified that he used a heavy wok.  Claimant

testified that he held the wok in his left hand and held a utensil in his right “and you would

just kind of toss the food and then I would lift it up with my left hand.”  Claimant testified

that he would lift the wok with his left hand and dump the prepared food in a pan or bowl

on a counter top where servers would get it and put it up front.  Claimant testified that the

wok weighed up to 25 pounds.

Claimant also testified that on occasion he closed the restaurant and when he did

so he had job responsibilities which included breaking down and cleaning all of the cooking

area.  He was also required to restock food and clean the floor.  Claimant also testified that

on occasion he used a power washer to clean in the restaurant and the outside parking lot.

Finally, claimant testified that trucks with supplies would deliver to the restaurant three

times a week and there might be 250 boxes to put up.  Claimant testified that some of the

boxes were big while others were small.  Claimant testified that big boxes included orange

chicken which weighed approximately 40 pounds each and that respondent might receive

20 cases of orange chicken during a shipment.  

Claimant testified that on October 1, 2012 he woke up and was unable to turn his

neck.  As a result, he contacted his supervisor and informed him that he was in pain and

asked if a replacement could be found to work for him that day.  Claimant then proceeded

to seek medical treatment from Dr. Vester at Mercy Clinic in Lowell.  Dr. Vester’s medical

report of that date indicates that claimant made complaints of neck pain that began one

day ago.  Dr. Vester diagnosed claimant’s condition as a strain of the neck and trapezius.

Dr. Vester prescribed medication in the form of muscle relaxants and recommended that

claimant seek followup treatment from his primary care physician for a further evaluation

of arm complaints.
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The next day, October 2, 2012, claimant was evaluated by Dr. Sammer at the Mercy

Clinic in Lowell.  Claimant was seen for an evaluation of chest pain of several months’

duration.  Dr. Sammer diagnosed claimant’s condition as chest wall pain and prescribed

medication and education instructions.  In addition, claimant was instructed to reduce

heavy lifting.  

Claimant returned to work for respondent performing light duty work and continued

to work for respondent until he was terminated on October 31, 2012 for a food safety

violation.

On October 9, 2012 claimant was evaluated by a nurse practitioner at Mercy Clinic

in Lowell.  Notes from that date indicate that claimant’s episodes of neck pain were worse

after vigorous work at respondent.  Claimant’s condition was diagnosed as radiculitis of the

left cervical region; neck pain, weakness of hand; and cervical strain.  Price believed that

claimant’s condition was work related and ordered an MRI of claimant’s cervical spine and

an EMG of the left upper extremity.  

On October 18, 2012 claimant was evaluated by Betty Sammer, a nurse practitioner

at Mercy Lowell.  At that time claimant was presented for an evaluation of pain in his left

hand, elbow, upper arm, shoulder and neck.  Sammer diagnosed claimant’s condition as

left cervical radiculopathy; elbow tendinitis; neuropathic arm pain; carpal tunnel syndrome;

and bilateral neck pain.  Sammer indicated that claimant should remain off work until

released by a physician.

On this same date claimant apparently reported a work-related injury to the

respondent and was referred to Dr. Bluhm at the Family Medical Walk-In Clinic.  Dr.

Bluhm’s medical reports of that date indicate that claimant was complaining of left arm pain

with an onset of three weeks earlier.  He also noted that claimant was complaining of

numbness/tingling in the digits of his left hand.  Dr. Bluhm diagnosed claimant’s condition

as left arm pain/paresthesias and carpal tunnel syndrome.  Dr. Bluhm prescribed rest, ice,
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and work restrictions.  He also indicated that claimant should be evaluated by an

orthopaedist.

Claimant returned to Dr. Bluhm on October 30, 2012, and reported that the

medication had helped his condition.  He also indicated that the work restrictions were too

restrictive and he wished an adjustment so he could perform more work without

exacerbating his symptoms.  Accordingly, Dr. Bluhm adjusted claimant’s restrictions and

continued medications.  He also continued to recommend a referral to an orthopaedist.

On November 2, 2012 claimant was evaluated by Dr. Tomlinson, an orthopaedic

surgeon.  Dr. Tomlinson diagnosed claimant’s condition as a displacement of cervical

intervertebral disc without myelopathy.  On April 11, 2013 claimant underwent the MRI

scan of his thoracic spine which revealed mild degenerative changes involving the thoracic

spine with a protrusion at T7-8 which resulted in mild bilateral stenosis.  A mild disc bulge

was also present at the T11-12 level.  Several days later on April 17, 2013 claimant

underwent an MRI of his cervical spine which revealed degenerative changes with a

chronic appearing disc protrusion at the C4-5 level. 

Finally, on August 7, 2013, claimant was evaluated by Dr. Mabry with complaints of

mid back pain which had begun more than one year ago and neck pain which as the day

progresses causes tingling and shooting pain down his left arm.  Dr. Mabry recommended

that claimant undergo an evaluation by a neurosurgeon for both his neck and back

complaints.

Claimant has filed this claim contending that he suffered a compensable injury to

his left upper extremity and neck on October 1, 2012.  He seeks payment of related

medical treatment, temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his left upper extremity
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and neck while working for respondent on or about October 1, 2012.  Claimant’s claim is

for a specific injury identifiable by time and place of occurrence.  The Commission has

stated in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February

2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be shown in order

to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

At claimant’s deposition he related his work-related injury to the unloading of boxes

off a truck the day before October 1, 2012.  

Q. I asked you in your deposition, “How do you think
you hurt yourself” and you response to me was that, “It
happened unloading boxes off the truck.”  Is that correct?

A. Yes.

Q. You did research on it yourself and you thought
that probably must have happened the day before you
had your first treatment; is that right?

A. Yes.

Q. You would agree with me that you had testified
in your deposition that you didn’t feel any initial pain
at work; is that right?
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A. Yes.

Q. And you didn’t have any particular lifting incident
where you knew that you hurt yourself; is that correct?

A. Yes.

Thus, while claimant contends that he suffered his injury while unloading boxes,

claimant did testify that he had no pain at work while performing this work activity.  In fact,

claimant did not have any neck pain until he woke up in the morning of October 1, 2012.

Q. You had testified earlier that on the day that you
first went for treatment you woke up and had neck
pain; is that correct?

A. Yes.

Q. And you had said that you called your boss.  
Was that Jason Su that you called?

A. Yes.

Q. So when you called Jason and told him that
you couldn’t come in that day, you told him you were
having pain; is that correct?

A. Yes.

Q. You had told me in your deposition you told him
the reason for that was because you thought you slept
on it; is that right?

A. Correct.

Likewise, the initial medical reports indicate a similar history.  In Dr. Vester’s medical

report dated October 1, 2012 the following history is noted:

Mechanism of injury: no known injury, thinks he slept
in funny position.  Symptoms have been worsening
since that time.

I also find it significant that claimant testified at the hearing that he had no prior

problems with his neck or upper back before he woke up in pain.  
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Q. Had you had any prior problems with your neck or
upper back before this time when you woke up in pain?

A. No, just - - -

In contrast to this testimony is the history contained in Dr. Vester’s report of October

1, 2012 indicating that claimant had prior complaints of neck pain.

Prior history of neck problems; recurrent self limited
episodes of neck pain in the past.

Based upon the foregoing evidence, I find that claimant has failed to prove by a

preponderance of the evidence that he suffered a compensable injury to his left upper

extremity or his neck as the result of a specific incident which occurred on or about October

1, 2012.  When claimant sought medical treatment on October 1 he gave a history of his

neck pain having begun when he woke up and thought he had slept in a funny position.

That report also indicates that there was no known injury.  Claimant at his deposition

testified that he attributed his neck pain to having slept on his neck to his supervisor when

he called him on October 1.  In addition, as previously noted, claimant testified that he did

not have any pain while moving boxes the day before October 1 and there was no

particular lifting incident when he knew that he had injured himself.  Finally, the medical

report from Dr. Vester indicates that claimant had prior episodes of neck pain.  Given all

of this evidence, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury as a result of a

specific incident while lifting on or about October 1, 2012.  

I also note that there was testimony at the hearing regarding claimant’s repetitive

activities performed while working as a cook for the respondent.  To the extent that it might

be argued that claimant suffered a gradual onset injury to his neck and left upper extremity,

I note that in order to prove a gradual onset injury claimant must prove that his injury was

caused by rapid repetitive motion.  In order to prove rapid repetitive motion claimant must
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prove that the tasks are repetitive and that the repetitive motion is rapid.  Malone v.

Texarkana Public Schools, 333 Ark. 343, 969 S.W. 2d 644 (1998).  Even repetitive tasks

and rapid work, standing alone, do not satisfy this definition; the repetitive tasks must be

completed rapidly.  Id.  While there is no question that claimant was engaged in job

activities which required the use of his hands, I do not find that claimant’s job duties

required rapid repetitive motion.  Specifically, I find insufficient evidence that claimant was

performing repetitive tasks which were completed rapidly as a cook for the respondent.

In addition, to the extent that claimant now alleges a gradual onset injury, I note that this

is contrary to his prior contention that he suffered an injury while moving boxes on or about

October 1, 2012.

Finally, with respect to the diagnosis of carpal tunnel syndrome, I note that claimant

does not have to prove rapid repetitive motion for a finding of compensability.  However,

for all compensable injuries, claimant has the burden of offering medical evidence

supported by objective findings establishing a compensable injury.  A.C.A. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot come under the voluntary

control of the patient.  A.C.A. §11-9-102(16)(A)(i).  Here, while claimant may have received

a diagnosis of carpal tunnel syndrome, there are no objective findings establishing such

an injury.  Any objective findings present in the medical records relate to claimant’s cervical

and thoracic spine, not claimant’s hand and wrist.

In summary, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his neck or left

upper extremity as the result of a compensable specific injury on or about October 1, 2012,

or as a result of a gradual onset injury while employed by respondent.

ORDER

Claimant has failed to meet his burden of proving by a preponderance of the
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evidence that he suffered a compensable injury to his neck or left upper extremity while

employed by respondent on October 1, 2012.  Therefore, his claim for compensation

benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $301.50.

IT IS SO ORDERED.

                                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


