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Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by KENNETH BUCKNER, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 6, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on December 5, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on May 3,

2011 and January 3, 2012.

3.   The claimant sustained a compensable injury to her cervical spine and right wrist

on January 3, 2012.

4.   The claimant was earning an average weekly wage on January 3, 2012 of

$626.25 which would entitle her to compensation at the weekly rates of $418.00 for total

disability benefits and $314.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injury to claimant’s lumbar spine on May 3, 2011.

2.   Compensability of injury to claimant’s lumbar spine on January 3, 2012, either

by way of aggravation of a pre-existing injury or new injury.

3.   Related medical.

At the time of the hearing the claimant withdrew as an issue compensability of an

injury to her lumbar spine on May 3, 2011.  Claimant agreed that Claim Number G206877

may be dismissed in its entirety.

Subsequent to the pre-hearing conference the respondent also raised as an issue

the lack of notice as a defense.   Finally, it should be noted that there was some discussion

at the hearing with regard to whether respondent would take the deposition of Dr.

Blankenship.  By letter dated March 18, 2013 respondent indicated that it did not wish to

take the deposition of Dr. Blankenship.

The claimant contends that she suffered a compensable injury to her lumbar spine

on January 3, 2012.  She requests payment of medical treatment. 

The respondents contend claimant cannot prove by a preponderance of the

evidence that she sustained a compensable injury either in the form of an aggravation of

a pre-existing injury or in the form of a new injury on January 3, 2012.  Respondents further

raise lack of notice in this matter.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.
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2.   The employee/employer relationship existed between the parties on May 3,

2011 and January 3, 2012.

3.   Claimant sustained a compensable injury to her cervical spine and right wrist on

January 3, 2012.

4.   The claimant was earning an average weekly wage on January 3, 2012 of

$626.25 which would entitle her to compensation at the weekly rates of $418.00 for total

disability benefits and $314.00 for permanent partial disability benefits.

5.   Claim Number G206877 is dismissed in its entirety.   

6.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her lumbar spine on January 3, 2012.  

7.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s lumbar spine injury.

8.  Claimant’s claim for compensation benefits is not barred by A.C.A. §11-9-701.

FACTUAL BACKGROUND

The claimant is a 47-year-old woman who began working for the respondent in 2005

in its housing department.  Claimant works on the respondent’s construction crew as a

skilled tradesman who performs drywall, painting, lifting, and various other construction

type jobs.  In the course of her job duties claimant is sometimes required to lift five-gallon

buckets of drywall mud which range in weight from 65 to 125 pounds.

On January 3, 2012 the claimant was getting supplies ready for the next day’s work

and was loading a van with five-gallon buckets of drywall mixture.  Claimant testified that

she was bent over in the van lifting a bucket when she felt her arm snap.  Claimant testified

that her arm turned black and blue and that she reported this incident to her supervisor and

was sent to Washington Regional Medical Center for treatment.

Because of claimant’s complaints of chest pain claimant was initially evaluated for
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a potential heart attack.  However, claimant was subsequently diagnosed with arm and

shoulder pain with spasm.  She was treated with medication and instructed to receive

follow-up care from Dr. Bonner.  Claimant was evaluated by Dr. Bonner on January 6, 2012

and he diagnosed claimant’s condition as acute rotator cuff syndrome; disc disorder of the

cervical spine; and a synovial cyst of the wrist.

Claimant was subsequently referred to Dr. Powell, an orthopaedic surgeon, for

treatment.  Dr. Powell ordered MRIs of the claimant’s neck, right shoulder, and right wrist.

In a report dated January 24, 2012, he diagnosed claimant as suffering from neck pain with

radiculopathy; right shoulder bursitis and AC joint osteoarthritis; wrist bone contusions of

the lunate and ulnar aspect of the wrist.  Dr. Powell treated claimant with an injection to her

shoulder and prescribed physical therapy.  He also provided a splint for claimant’s wrist

and referred her to Dr. Blankenship for an evaluation of her cervical spine.

Claimant was initially seen by Dr. Blankenship on February 6, 2012 with complaints

of neck and right upper extremity pain.  Dr. Blankenship diagnosed claimant’s condition as

a right C7 radiculopathy secondary to lateral disc herniation.  He referred claimant to Dr.

Cannon for an injection and indicated that claimant should continue with physical therapy.

When claimant’s condition did not improve from the injection Dr. Blankenship

recommended surgery and performed that surgery on claimant’s cervical spine on April 26,

2012.  

While claimant was receiving care from Dr. Blankenship for her cervical spine injury

she was also receiving care from Dr. Johnson for her right hand and wrist pain.  After an

MRI scan revealed a right dorsal wrist mass Dr. Johnson recommended surgery on

claimant’s wrist.

Following claimant’s cervical spine surgery claimant returned to Dr. Blankenship on

August 2, 2012 with her chief complaint of that time being pain in her low back and leg.

Dr. Blankenship ordered an MRI scan of the claimant’s lumbar spine which revealed an
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extreme lateral disc herniation.  Dr. Blankenship eventually performed surgery on the

claimant’s lumbar spine in September of 2012.  

Respondent accepted as compensable injuries to claimant’s cervical spine and right

wrist, but denied liability for an injury to claimant’s lumbar spine.  As a result, claimant has

filed this claim contending that she suffered a compensable injury to her lumbar spine as

a result of the injury on January 3, 2012.  

ADJUDICATION

Claimant contends that she suffered a compensable injury to her lumbar spine as

a result of lifting the bucket of drywall mixture on January 3, 2012.  Her claim is for a

specific injury identifiable by time and place of occurrence.  The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she did suffer a compensable injury to her lumbar

spine on January 3, 2012.  
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First, it is important to note that claimant had a pre-existing history of chronic low

back pain.  Claimant had sought chiropractic treatment from Dr. Masters for several years.

In fact, a report from Dr. Masters dated June 11, 2008 indicates that claimant had been

having complaints of back pain and pain in her legs for years.  Because of claimant’s

continued back complaints she underwent an MRI scan of her lumbar spine in November

of 2011.  The MRI report dated November 14, 2011 indicates a small central disc

protrusion at the L5-S1 level.  Following that MRI scan claimant returned to Dr. Bonner who

recommended treatment in the form of medication, home therapy, and low back pain

education.  There is no indication that claimant received any additional medical treatment

for her lumbar spine until August 2, 2012, when she was evaluated by Dr. Blankenship.

While Dr. Blankenship’s medical reports indicate that claimant had a history of

chronic low back pain, Dr. Blankenship has also opined that claimant suffered a new injury

to her lumbar spine on January 3, 2012.  On a document dated February 15, 2013, Dr.

Blankenship was asked by claimant’s counsel whether after reviewing the MRI scan from

November 2011 and the more recent MRI scan of August 30, 2012 he saw any evidence

a new injury to claimant’s lumbar spine.  In response, Dr. Blankenship indicated “Yes.”  Dr.

Blankenship on that same form also went on to indicate that claimant suffered an

aggravation to her pre-existing low back injury in the form of an extreme lateral disc

herniation which was more than 50 percent of the cause of her need for medical treatment.

He noted that the new finding included a new extreme lateral disc herniation at the L5-S1

level.  Accordingly, it was Dr. Blankenship’s opinion that this constituted a new injury.

I find that the opinion of Dr. Blankenship is credible and entitled to great weight.  Dr.

Blankenship is the only physician who has evaluated both the MRI scan taken before

January 3, 2012 and the MRI scan taken after claimant’s injury on January 3, 2012.  It is

Dr. Blankenship’s opinion that new findings are present and as a result claimant has

suffered a new injury or an aggravation of a pre-existing injury.  I find Dr. Blankenship’s
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opinion credible and entitled to great weight.  

Accordingly, based upon the opinion of Dr. Blankenship, I find that claimant has

proven that she suffered an injury which arose out of and in the course of her employment

with respondent and that the injury was caused by a specific incident identifiable by time

and place of occurrence.  I also find that the injury caused internal physical harm to her

body which required medical services and that she has offered medical evidence

supported by objective findings establishing an injury.  The findings on the MRI scan

constitute objective findings.

In reaching this decision, I am aware that claimant did not make any complaints of

low back pain to the respondent until late July or early August 2012 according to the

testimony of Brooke Moore and David Pitner.  As a result, respondent has raised as a

defense the issue of notice.  Pursuant to A.C.A. §11-9-701 unless an injury renders an

employee physically or mentally unable to do so or it is made known to the employer

immediately after it occurs, the employee is required to report the injury to the employer

on a form prescribed or approved by the Commission.  Failure to properly report an injury

excludes the employee from benefits prior to receipt of the report of injury.  The statute

also indicates that failure to give notice shall not bar any claim if the employer had

knowledge of the injury or death or if the employee had no knowledge that the condition

arose out of and in the course of employment.

Here, the respondent certainly had knowledge that the claimant’s injury had

occurred.  In fact, as previously noted, respondent had accepted a compensable injury to

claimant’s cervical spine and right wrist.  Furthermore, according to claimant’s testimony,

she believed immediately after the injury that her low back complaints were causally related

to the injury to her cervical spine.  It was not until after she had undergone surgery for her

cervical spine that her low back complaints became apparent.  Given this evidence,

claimant’s failure to provide notice would be excused.
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Furthermore, even if claimant’s failure to provide notice were not excused, it does

not appear from a review of the evidence in this case that claimant received any medical

treatment from Dr. Blankenship for her lumbar spine until August 2012, after she had

provided notice of the low back complaints to the respondent.

Accordingly, I find that A.C.A. §11-9-701 does not bar claimant’s entitlement to any

compensation benefits.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s lumbar spine injury.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her lumbar spine on January 3, 2012.  Respondent

is liable for payment of all reasonable and necessary medical treatment provided in

connection with that compensable injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $470.13.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


