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Respondents were represented by Mr. William C. Frye, Attorney at Law, North Little
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STATEMENT OF THE CASE

A hearing was held on January 18, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on July 31, 2012.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

September 7, 2010, when the claimant sustained a compensable

injury.

3.  The claimant earned an average weekly wage of $380.19 resulting in

an applicable compensation rate of $259.00 for temporary total

disability benefits and $194.00 for permanent partial disability

benefits.

4. The claimant has been assigned a 10% permanent impairment rating

by Dr. Pearce. 

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to permanent partial disability benefits.

2. The proper impairment rating.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the January 18, 2013,

hearing, consisting of the testimony of Dan Ott, and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical Records with Index); Respondents’ Exhibit No. 1 (Medical Records

with Index); and Respondents’ Exhibit No. 2 (Deposition of Kevin Rudder - A copy

of the transcript of the Deposition of Kevin Rudder is being retained in the

Commission File and incorporated herein by reference).  The file also reflects two

child support liens which, if valid, will attach to any award made herein. 
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SUMMARY OF EVIDENCE

Dan Ott is employed by Pinnacle Property as the manager and handyman for

the apartment complex.  On September 7, 2010, he was employed with Sigma

Supply and sustained a right leg injury.  He drove a forklift, unloaded trucks,

stocking, and other duties.  He explained that he had  gotten off the forklift to get

some boxes.  He stepped backwards into a pallet.  He injured his right knee.  His

wife took him to St. Joseph Mercy Hospital for emergency treatment.  He was

referred to Dr. Rudder, an orthopedic surgeon.  He underwent surgery on October

4, 2010.  After the surgery, he began having symptoms which may have resulted

from a tourniquet tied too tight.  His whole leg was numb for two days.  He began

having throbbing pain from the inside part of his thigh to his knee and continues to

have that sensation.  His knee pops a lot.  He can walk and bend his knee, but is

unable to run.  He also has pain from arthritis in his knee. He has trouble getting

down on his knees to lay a floor or other work.  He tried therapy and was paid

temporary benefits and workers’ compensation benefits.  In January of 2012, Dr.

Rudder issued his impairment rating.  He underwent a medical evaluation by Dr.

Pearce.  His evaluation lasted about 10 to 15 minutes.  He looked at his knee,

moved it up and down, and checked out his thigh.  He explained his symptoms but

Dr. Pearce told him that he was not a nerve doctor.  He was treated by Dr. Rudder

on a regular basis over two years.  He last saw Dr. Rudder on October 10, 2012.  He

explained that he will have to replace his whole knee in five years and the nerve

damage may be permanent.  His leg jumps and he is in constant pain.  
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On cross-examination, he had previous unrelated left knee pain from arthritis.

He described it as mild pain. Some of his job duties require him to get down on his

knees such as plumbing repairs.  He was evaluated by Dr. Rutherford.  Rutherford

did aN MRI of the lumbar spine, bone scan, and a nerve conduction study.

Medical records reflect that on January 17, 2012, the claimant was evaluated

by Dr. Rudder.  He determined that the claimant had reached maximum medical

improvement and assigned him an 18% whole body impairment rating, with a total

of rating of 44% to the lower extremity. On June 19, 2012, Dr. Pearce assigned the

claimant a 10% permanent partial impairment rating. 

  FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 7, 2010, when the claimant sustained a compensable

injury.

3.  The claimant earned an average weekly wage of $380.19 resulting in

an applicable compensation rate of $259.00 for temporary total

disability benefits and $194.00 for permanent partial disability

benefits.

4. The claimant has been assigned a 10% permanent impairment rating

by Dr. Pearce.
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5. That claimant has proven by a preponderance of the evidence that he

is entitled to the 44% permanent impairment rating to the lower

extremity as opposed to the 10% impairment rating assigned by Dr.

Pearce.

6. Respondents have controverted claimant’s entitlement to a

permanent partial impairment rating.

7. Claimant is entitled to the maximum attorney’s fee on the benefits

awarded herein, one-half to be paid by the respondents and one-half

to be withheld from the claimant’s award of benefits. 

8. All other issues are reserved, including permanency.

DISCUSSION

The claimant contends that admitted compensable injuries to his right leg

were sustained September 7, 2010.  He was paid temporary total disability benefits

through December 22, 2011.  Claimant has been provided a 44% impairment  to the

lower extremity provided by Dr. Rudder, the claimant’s treating physician, in

connection with damage to his femoral nerve, medial and lateral meniscectomy,

laxity, and decrease of cartilage.  Respondents have failed and refused to pay

benefits associated with same and have, therefore, controverted these benefits.

Claimant reserves the right to pursue other benefits to which claimant may become

entitled in the future.

The respondents contend the claimant injured his right knee on September

7, 2010.  He was initially seen by Dr. Atta, who performed x-rays that showed mild
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degenerative disease of the right knee.  The claimant then had an MRI that showed

degenerative changes in the posterior cruciate ligament, edema in the lateral

femoral condyle and the posterior aspect of the medial tibial plateau, thinning of the

meniscal cartilage without an obvious tear, and some articular cartilage loss in the

medial joint space.  Dr. Atta referred the claimant to Dr. Rudder, an orthopaedic

surgeon.  Dr. Rudder recommended and performed an ACL reconstruction on

October 4, 2010.  The claimant then underwent physical therapy.  Due to continued

complaints and swelling, Dr. Rudder had the claimant evaluated by Dr. Ivy, who

ruled out RSD of the upper thigh.  However, Dr. Rudder did send the claimant for

a hip MRI which was normal.  The claimant was continuing to have pain in his upper

thigh and the respondent sent him to Dr. Rutherford for an evaluation.  Dr.

Rutherford ordered an EMG nerve conduction study, which was normal.  He also

had an MRI of the pelvis that showed a normal pelvis and degenerative disc disease

at L5-S1 with a small central-left protrusion.  On August 1, 2011, the claimant

underwent a Functional Capacity Evaluation which placed him the medium work

category.  Dr. Rudder released the claimant to return to work on January 17, 2012,

with a rating of 7% to the extremity, or 3% to the body as a whole for dysesthia of

the femoral nerve.  Under Table 68, dysesthis is subjective and should be carefully

evaluated.  In this case, Dr. Rutherford did an evaluation and indicated that the

claimant did not have RSD.  In fact, he performed objective tests showing that the

claimant had no nerve damage.  Moreover, he issued a report on April 28, 2011,

indicating that there was no explanation for the claimant’s right leg complaint.
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Therefore, the respondents have controverted this rating.  Following an Independent

Medical Evaluation, Dr. Pearce assigned a 10% impairment rating to the lower

extremity. 

Permanent Anatomical Impairment

Ark. Code Ann. §11-9-704(c)(1)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. §11-9-102(4)(F)(ii)(a) (Supp. 2002).  The Commission has adopted the

American Medical Association’s Guides to the Evaluation of Permanent Impairment,

(4th Ed 1993) for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  He must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§11-9-704(c)(1)(B).  He must also show that the degree or percentage of permanent

physical impairment is calculated in a manner that conforms to the Guides.  The

claimant must also show that the compensable injury or injuries was the “major

cause” of the specific degree or percentage of permanent physical impairment, Ark.

Code Ann. §11-9-102(4)(F)(ii)(a).  The term “major cause” is defined as more than

50% of the cause, Ark. Code Ann. §1-9-102(14)(A). 
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Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of this Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. §11-9-102(16)(B).  In determining the existence or extent of permanent

physical impairment neither any medical expert nor this Commission may consider

complaints of pain.  In regard to the claimant’s compensable injury, no consideration

can be given to loss of range of motion in determining the existence or extent of

permanent physical impairment.  Ark. Code Ann. §11-9-102(16)(A)(ii). 

The respondents have controverted the 10% rating assigned to claimant by

Dr. Pearce.  However, Dr. Rudder has assigned claimant with a combined 44 %

permanent impairment disability rating with respect to the lower extremity resulting

in an 18% to the body as a whole per the 4th Edition of the Guides to the Evaluation

of Permanent Impairment.  The Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v. American Transp., 54 Ark.

App. 115, 924 S.W.2d 814 (1996).  Although the Commission is not bound by

medical testimony, it may not arbitrarily disregard any witnesses’s testimony.

Reeder v. Rheem Mfg. Co., 38 Ark. App. 248, 832 S.W.2d 505 (1992).  The

Commission is entitled to review the basis for a doctor’s opinion in deciding the

weight of the opinion.  Id.  There is no requirement that medical testimony be
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expressly or solely based on objective findings, only that the record contain

supporting objective findings.  Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975

S.W.2d 857 (1998).  Further, a medical opinion based solely upon claimant’s history

and own subjective belief that a medical condition is related to a compensable injury

is not a substitute for credible evidence.  Brewer v. Paragould Housing Authority,

Full Commission Opinion filed Jan. 22, 1996 (Claim No. E417617).  The

Commission is not bound by a doctor’s opinion which is based largely on facts

related to him by claimant where there is no sufficient independent knowledge upon

which to corroborate the claimant’s claim.  Roberts v. Leo-Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983).

In this case, I find that the combined rating of 44% assigned by Dr. Rudder

is supported by the medical evidence in this case.  Benefits for permanent

impairment must be based on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th Ed. 1993).  The Commission may review

the Guides even if the Guides are not in the record, and the Commission may

determine its own impairment rating under the Guides, rather than simply assessing

the validity of impairment ratings assigned by doctors.  Avaya v. Bryant, 82 Ark.

App. 273, 105 S.W.3d 811 (2003).

Controversion

Based on my review of the preponderance of the evidence in this case, I find

that respondents have controverted payment of permanent partial disability benefits.

I have determined that claimant is entitled to a total impairment rating of 18%.
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Claimant is entitled to an attorney’s fee for the award of permanent partial disability

benefits.

AWARD

For the reasons discussed herein, respondents are directed to pay additional

benefits and attorney’s fees in accordance with the findings of fact and conclusions

of law set forth herein.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


