
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G004008

SHEILA NOZAR, EMPLOYEE CLAIMANT

BAXTER COUNTY JUDGE, EMPLOYER RESPONDENT

AAC RISK MANAGEMENT SERVICES, TPA RESPONDENT

OPINION FILED MARCH 1, 2013

Hearing before Administrative Law Judge O. Milton Fine II on December 5, 2012 in
Mountain Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Mr. Michael E. Ryburn and Mr. Jason Ryburn, Attorneys at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 5, 2012, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on November 5, 2012.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With two additional stipulations reached at the hearing, and an amendment to the

second one, they are the following five, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on October 24, 2009, when

Claimant sustained a compensable injury to her neck and shoulder.

3. Respondents accepted the injury as compensable and paid benefits

pursuant thereto.

4. Respondents have controverted Claimant’s entitlement to additional benefits.

5. If called to testify, Donald Nozar, Claimant’s husband, would corroborate her

testimony.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to additional medical treatment by Dr. Scott

Schlesinger.

3. Whether the treatment that Claimant was rendered by Drs. Chaney and

Abraham was authorized and, if so, whether it was reasonable and

necessary.

All other issues have been reserved.

Contentions

The respective contentions of the parties are the following:
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1This is taken directly from Claimant’s prehearing filing.  As the parties made
clear at the outset of the hearing, Claimant sustained compensable injuries only to her
neck and shoulder–not her lower back.

Claimant:

1. Claimant contends that she has ongoing pain related to her compensable

low back injury1 and that she is entitled to medical treatment by

Dr. Scott Schlesinger.

Respondents:

1. Respondents contend that this claim has been accepted and all benefits

were paid.

2. The claimant has no permanent impairment.

3. Her tests have all been normal.  Two neurosurgeons have agreed that the

claimant has only minor degenerative findings and that she is not a surgical

candidate.

4. Additional treatment is not reasonable or necessary or related.

5. Respondents contend that the claimant made an unauthorized change of

physician to Dr. Abraham after receiving the Commission’s Form N.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant (the sole witness) and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has proven by a preponderance of the evidence that she is entitled

to additional treatment of her compensable neck injury by Dr. Scott

Schlesinger.

5. Claimant has not proven by a preponderance of the evidence that her

treatment by Drs. Chaney and Abraham was reasonable and necessary

because none of the records of the alleged treatment are in evidence.

6. Because of the above finding, the issue of whether Claimant’s treatment by

Drs. Chaney and Abraham was authorized is moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, her November 26, 2012 motion to

recuse, brief in support thereof, and attached documentation, consisting of 394 pages (per

Commission policy, this exhibit, separately bound, has been retained in the Commission’s

files); Claimant’s Exhibit 2, letters pertaining to her constitutional issue, consisting of one

index page and six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of her
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2This exhibit does not conform to the prehearing order, which states in pertinent
part:  “Medical records must be arranged in chronological order (not grouped by
provider) and be paginated.”  (Emphasis added)  Respondents’ counsel are asked to
abide by this provision in the future.

medical records, consisting of one index page and four numbered pages thereafter; and

Respondents’ Exhibit 1,2 another compilation of Claimant’s medical records, plus her

October 26, 2009 Form AR-N, consisting of one index page and 46 numbered pages

thereafter.

Adjudication

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on November 26, 2012 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.  Respondents dispute this.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it

should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

B. Whether Claimant is entitled to additional treatment by Dr. Scott Schlesinger.
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Introduction.  As the parties have stipulated, Claimant sustained compensable

injuries to her shoulder and neck on October 24, 2009 while working for Respondent

Baxter County Judge (“Baxter”).  Claimant, testified, and the medical evidence reflects, that

she underwent surgery on her shoulder; and she stated that she is not seeking additional

benefits with respect to that particular injury.  As for her neck, Claimant is seeking to return

to Dr. Scott Schlesinger for additional treatment, and she asserts that Respondents should

be responsible for this.  They, in turn, deny that she is entitled to additional treatment.

Standards.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).
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A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 46 years old, completed the ninth grade, and later

obtained her graduate equivalency degree, testified that at the time she was injured, she

worked for Respondent Baxter as a volunteer firefighter for the Lone Rock Fire Department

(“Lone Rock”).  She had outside employment as a housekeeper and as a secretary.

On October 24, 2009, the fire department was testing its fire hoses.  Claimant

described the hoses as being “very heavy” even when empty, and comprised of woven

cloth with large brass fittings on the ends.  Testing involved pulling all of the hoses off the

truck, stretching them down the road, and filling them with pressurized water.  Once the

testing was finished, according to Claimant, she helped her fellow firefighters return the

hoses to the truck by standing on the road and feeding them to the personnel on the truck

so that it could be re-folded.  She related that all of the water was not draining from a hose,

so she attempted to remedy this by placing it on her right shoulder in order to elevate it

and help it to drain more completely.  Her testimony continued:

And they were pulling, trying to pull the hose and I was trying to feed it to
them, but we got out of sync on more than one occasion and at a couple
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different times the hose, the collars on the hose where the two hoses
connect together came up and hit me [in the] back and neck area here and
nearly knocked me to the ground.

When asked what caused the injury, she responded:  “I think us getting out of sync and

the collar when it came up and hit me and knocking me forward . . . .”  Her short stature

(she is only five feet tall), she felt, exacerbated the problem.  During this exercise, she was

struck by collars at least twice.

Claimant testified that after the task was concluded, she felt “sore and achy and

hurting.”  She reported her condition to her husband, Donald Nozar, who also worked for

the fire department.  After lunch, as the afternoon wore on, her condition worsened.  “And

then I woke up in the night, maybe like one, two o’clock in the morning, it was hurting bad,

real bad.”  Claimant was unable to obtain relief over the weekend, so the following

Monday, she spoke with the county coordinator.  The coordinator made her an

appointment with Dr. Richard Burnett.  The doctor took x-rays, performed a physical

examination, and prescribed Flexeril.  A cervical MRI took place.  However, per Claimant,

her condition did  not improve and she returned to Burnett.  He referred her to Dr. Brad

Thomas, who felt that most of her problem was due to her shoulder.  Thomas referred her

to Dr. Terence Knox for treatment of her shoulder–which, again, included surgery.

After the surgery, Claimant went back to housekeeping.  But the pain in her neck

and shoulder returned.  For that reason, Dr. Knox attempted to refer her to Dr. Schlesinger.

But instead, Respondents had her go back to Dr. Thomas.  He prescribed a TENS unit and

pain medication; and because he suspected that her problems were due to carpal tunnel
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syndrome, he had her undergo a nerve conduction study.  The study showed that she has

carpal tunnel syndrome, and Thomas released her, to return on an as-needed basis.

Because Claimant was not satisfied with Dr. Thomas’ treatment, she obtained a

one-time change of physician to Dr. Schlesinger.  She treated with him and is seeking to

return to him.  He has not released her, but instead wants to see her again.  When asked

about the nature of the treatment that she is seeking, Claimant responded that not only

does she need pain medication, but she would like to continue with the facet injection

therapy that Schlesinger had begun and to have him evaluate her to determine why her

condition has deteriorated.

When asked to describe the location of her pain, Claimant responded that it is in

her neck, shoulder (which she clarified is due to her neck injury and not the injury that was

treated surgically) and arms.  It extends to a point between her shoulder blades.  She

stated:

[T]he pain goes down my arm into my elbows the most, the dull, aching pain,
sometimes at night I wake up when it’s real bad if I try to use my right hand
a lot with this hand will be dead and this thumb and this [index] finger just
has excruciating pain in it, even though my hand’s dead.

Her right hand is swollen at times.  The left hand, however, only gets “achy or a little stiff.”

Claimant is right-handed.

According to her testimony, she also worked as a secretary from 1996 to 2012.  But

her symptoms rendered her unable to continue in that position:

I can’t look, anything looking down, the bending of my head or as well as
looking up.  And the constant movement of this hand, such as an adding
machine, typewriter, computer, the pain just gets so excruciating and my arm
feel[s] like when they put a blood pressure cuff on it and they squeeze it
really tight so it’s not dead but it feels funny, it just, it feels weak, this hand’s
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real weak now.  I can’t open a lot of jars and things like that.  And it just, I just
suffer.

She denied that the above symptoms are attributable to her secretarial duties; she related

that she had no problems in that job prior to the hose incident.  Her condition also resulted

in her having to quit her housekeeping job, once she was no longer being furnished pain

medication.

While her neck pain waxes and wanes, it never completely leaves.  She described

it as being 9/10 to 10/10 on a “bad day.” and 3-10 to 4/10 on a “good day.”  The hand pain

is periodic, and worsens with activity.  Her condition has caused her to curtail her regular

activities, and has interfered with her sleep.

Dr. Schlesinger has treated her condition with injection therapy.  She underwent

three epidural steroid injections in June 2011.  Claimant stated that they helped to an

extent, but did not take all of the pain away.  She related that Schlesinger placed the first

injection in “the exact spot where I was hurting.”  The doctor also administered a facet

injection.  This injection, which took place on December 14, 2011, “brought instant relief

at the time.”  She added that this relief continued to February of the following year.

Eventually, however, Respondents informed Claimant that they had determined that her

condition was a pre-existing one, and denied her request to return to Dr. Schlesinger and

her other attempts to obtain any other treatment such as replacement pads for the TENS

unit.  For that reason, Claimant went on her own to Drs. Chaney and Abraham and

obtained pain medication from them–including Hydrocodone and Tramadol.

Medical Records.  Claimant’s records, contained in her Exhibit 3 and Respondents’

Exhibit 1, reflect the following:
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When Claimant first went to Dr. Thomas on March 1, 2010, she related that since

lifting a hose at work in October 2009, “she has had significant pain and weakness from

the right shoulder and base of her neck area.”  Claimant stated that the condition has been

worsening, and that she is developing weakness in the right arm.  He reviewed her cervical

MRI to show only a small, mild bulge at C5-6, without neural impingement.  He referred her

to Dr. Knox to evaluate her shoulder pathology.

Claimant presented to Dr. Knox on March 11, 2010 with pain in the right side of her

neck after handling a heavy fire hose at work.  The pain, she reported, radiates into her

hand.  An MRI by Dr. Burnett showed a disc bulge at C5-6.  Claimant reported having no

pre-existing cervical problems.  She also presented with right shoulder problems, which

Knox eventually treated surgically.  When Claimant returned to him on November 4, 2010,

she complained of soreness at the base of her neck, with pain radiating into the hand,

thumb and index finger.  The doctor wrote:  “The patient is describing a C5-6 disk.”

In a letter to the third party administrator on December 2, 2010, Dr. Knox wrote that

when he saw Claimant on November 4, 2010, “[s]he noted a burning sensation in her

hand, and neck motion definitely aggravates her symptoms.”  He found no further problem

with her shoulder, and concluded:  “I believe this C5-6 disk has become more of a problem

for her, and this needs further work up.  Her symptoms definitely are consistent with C5-6

pathology.  Knox recommended a repeat cervical MRI and added, “This does relate back

to her original injury in October, 2009.”  The MRI, which took place on December 10, 2010,

was ready by Dr. Anu Shultz to show only a “[m]inimal posterior disc bulge at C5-C6 and

to an even lesser extent at C6-C7.”  Shultz did not interpret these findings to be a
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significant change from the previous MRI, and noted the lack of presence of significant

spinal canal compromise, neuroforaminal compromise or nerve root impingement.  But mild

straightening of the normal cervical lordosis was present.  Dr. Knox on December 14, 2010

wrote with reference to this report, “The radiologist doesn’t think this has changed much

her symptoms certainly have.  I recommend a neurosurgical evaluation for this patient.”

On January 14, 2011, Claimant returned to Dr. Thomas and stated that she is

having pain in her right arm that is radiating down into the thumb and index finger.  He

read her most recent MRI to show no impingement, but a very small, mild bulge at C5-6.

Thomas prescribed a TENS unit and ordered an EMG and a nerve conduction study to

evaluate her for possible carpal tunnel syndrome.  He explained:  “It does sound like some

of her symptoms that she described are consistent with carpal tunnel syndrome, especially

since I do not see any neural impingement in the neck.”  (Emphasis added)

Claimant underwent an EMG/nerve conduction study on February 17, 2011.  Dr.

Bruce Robbins wrote that the tests showed bilateral carpal tunnel syndrome, with the right

side worse than the left.  He added that it showed mild neurogenic changes in the left C5

innervated muscle, and opined that these changes were chronic.

Dr. Thomas on February 25, 2011 reported that the upper extremity EMGs showed

carpal tunnel syndrome, with the right worse than the left.  He added:  “She reports that

the TENS unit did help slightly, but she continues to have some pain between her

shoulders.  She also has bilateral hand pain, which I feel like she has carpal tunnel

syndrome.”  Thomas opined that the carpal tunnel syndrome was not related to her injury

at work.
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A cervical MRI on April 19, 2011 was read by Dr. Kedar Jambhekar to show a focal

central disc protrusion/osteophyte complex at C5-6, effacing the ventral subarachnoid

space.  But there was no evidence of cord compression or foraminal stenosis.  Moreover,

Dr. Jambhekar noted that there was straightening of the cervical curvature, which he

stated “is most likely related to muscle spasm.”

Claimant received a change-of-physician to Dr. Schlesinger, and she first went to

him on April 19, 2011.  She presented with neck pain, interscapular pain, right shoulder

pain, and pain, numbness and tingling in the right arm.  He read her MRIs to show

degenerative changes and a minimal bulge at C5-6 on the right.  Schlesinger wrote that

he found nothing of surgical significance and that the agreed with the reports of the

radiologists.  He recommended cervical epidural injections with therapy, a TENS unit, and

cervical traction.

Claimant underwent cervical epidural steroid injections on June 2, 2011, June 16,

2011, and June 30, 2011.  On June 16, 2011, she reported to the physical therapist that

the first epidural steroid injection helped significantly for three to four days.  However, the

pain then returned.  Claimant stated that the pain is between her shoulder blades and

down both arms, with the right being more often and more severe than the left.  Following

the third epidural steroid injection, on June 30, 2011, Claimant informed the physical

therapist that the injections were helping and that her pain was no longer constant.

Dr. Schlesinger on July 26, 2011 wrote that Claimant had reported that while she

continues to have neck pain, the epidural injections helped.  He recommended facet
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injections, writing:  “Hopefully this will give her the rest of the relief that she needs in order

to carry on about her life.”

Another cervical MRI took place on September 19, 2011.  Schlesinger found no

changes reflected by it.  Dr. Andrew Finkbeiner read the MRI to show, inter alia, a shallow

mixed broad-based displacement at C5-6 with a superimposed 4mm central soft

protrusion, resulting in light flattening of the ventral cord.  Dr. Schlesinger disagreed with

this last finding, writing that “I feel that this is just a bulging disk, and there is no evidence

of any significant neural compression.”

Also on September 19, 2011, Dr. Schlesinger wrote a letter to the nurse case

manager that reads:

I am writing a response to your inquiry of September 16, 2011.  Ms. Nozar
was seen back because of increased neck pain despite the epidural injection
series.  This was a result, she claims, of a work injury while volunteering for
the fire department on 10/24/2009.

The repeat MRI scans showed minimal bulging discs at C5-6 and C6-7 and
degenerative changes in the facet joints.  In regards to your question
regarding causation, I can state only that if the patient’s history is correct
and the problems all began with an injury on 10/24/2009 that the work injury,
therefore, would be considered the main contributing factor to her cervical
pain for which she sought medical care.  This is based solely on her history
and there is no objective support for this information.  The findings on the
MRI scan are just degenerative disc changes and minimal bulges as
discussed above at C5-6 and C6-7 level.  I do not believe that the
radiological findings are related to any work injury.

I believe that since she has failed to respond to epidural injections and
therapy that the last option left in treatment would be to attempt facet
injections at C5-6 and C6-7.  If the history is, in fact, accurate and her
problems began with a work injury th[e]n I would state with a reasonable
degree of medical certainty that the treatment plan outlined is related to the
work injury.  Assuming our ability to attempt facet injections is realized th[e]n
I would state that the MMI date would be determined after we see her
response to such injections.  There is nothing to give any permanent partial
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disability rating for based upon the AMA guidelines, as there are no clear
objective anatomical abnormalities present.

Schlesinger wrote a follow-up letter on November 7, 2011 that reads:

I am writing regarding a new inquiry on Ms. Nozar where you ask for further
clarification.

I will try to clarify any confusion.  All I stated was I did not feel that the injury
at work on 10/24/2009 caused any surgically significant structure changes
on MRI.  I felt that the MRI changes were largely degenerative in nature.
However, if the history is accurate and her symptoms truly began with the
work injury of 10/24/2009 then I would state with a high degree of medical
certainty that greater than 50% of the cause for her current treatment, which
has included epidural injections and the recommended facet injections, is a
direct result of the work injury of 10/24/2009.  While there is no radiological
damage done, there is still the presence of pain and suffering related to the
work injury according to the patient.

Dr. Eren Erdem performed the first set of facet joint injections at C5-6 and C6-7 on

December 14, 2011.

Again, on April 23, 2012, Dr. Schlesinger opined that Claimant’s complaints are

related to her October 24, 2009 injury at work, as opposed to a pre-existing condition.  The

doctor gave this opinion within a reasonable degree of medical certainty.  He based this

opinion on the fact that “the patient did not have subjective complaints of any problems

prior to the injury but does now.”  The doctor added that he is still continuing to treat

Claimant, and that she has not yet reached maximum medical improvement because she

has not finished treatment.

Discussion.  As the Arkansas Court of Appeals has held, a claimant may be entitled

to additional treatment even after (as here) the healing period has ended, if said treatment

is geared toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649
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S.W.2d 845 (1983).  Such services can include those for the purpose of diagnosing the

nature and extent of the compensable injury; reducing or alleviating symptoms resulting

from the compensable injury; maintaining the level of healing achieved; or preventing

further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

In addressing this matter, I have thoroughly reviewed all of the evidence, which is

summarized above.  Dr. Schlesinger has opined that Claimant is in need of additional

treatment of her neck.  In rendering this opinion, he stated that her neck condition is

causally related to her October 24, 2009 injury at Lone Rock involving the fire hose.  Dr.

Thomas, on the other hand, attributed her condition to carpal tunnel syndrome–and opined

that the syndrome is not connected to her work-related injury.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  In Cooper v. Textron, 2005 AWCC 31, Claim No.

F213354 (Full Commission Opinion filed February 14, 2005), the Commission addressed

the standard when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
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be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Based upon my review of the evidence and assessment of the respective opinions,

I credit Dr. Schlesinger over Dr. Thomas.  It is true that, as Thomas suspected, Claimant

has bilateral carpal tunnel syndrome–with the right worse than the left.  This was confirmed

by the nerve conduction studies.  But I note that Thomas stated that only “some” (his

words) of her symptoms are a manifestation of carpal tunnel syndrome.  Both Drs. Knox

and Schlesinger attributed her symptoms with which she presented to her cervical

condition; and they tied her neck problems to her work-related injury.  I credit this.  The

multiple MRIs in evidence reflect that Claimant has cervical findings, including a bulge at

C5-6.  While Schlesinger described these findings as being only degenerative in nature,

I note that multiple MRIs have reflected that Claimant has reversal of the normal cervical

lordotic curvature.  Dr. Jambhekar opined that this finding is likely related to muscle

spasm.  I credit this.  Straightening of the lordotic curvature is an objective finding.  See

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  In addition, muscle

spasms can constitute objective findings.  See Continental Express, Inc. v. Freeman, 339

Ark. 142, 4 S.W.3d 124 (1999).  A pre-existing infirmity does not disqualify a claim if the

employment aggravated, accelerated, or combined with the infirmity to produce the

disability for which compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App.
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30, 917 S.W.2d 550 (1996).  Regardless, a claimant is not required to furnish objective

medical evidence of her continued need for medical treatment.  Castleberry v. Elite Lamp

Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).

In rendering his opinion that Claimant’s cervical problems were work-related, Dr.

Schlesinger took pains to point out that he was relying on Claimant’s representation that

she had no pre-existing problems with her neck.  This is an accurate depiction of what she

told him, per his records; and this representation is borne out by the evidence.  I credit

Claimant’s testimony that she had no cervical problems before October 24, 2009.  Per the

stipulation, this is corroborated by Claimant’s husband, a fellow employee of the fire

department.  Furthermore, I note that nothing in the medical records in evidence show

anything to the contrary on this.

Also, I credit Claimant’s testimony (again, corroborated by her husband) concerning

her current neck problems for which she is seeking additional treatment–and Dr.

Schlesinger’s opinion concerning her need for such treatment.  She has proven by a

preponderance of the evidence that she is entitled to additional treatment from

him–including continuation of the facet injection therapy.  See Artex, supra.

C. Whether the treatment that Claimant was rendered by Drs. Chaney and Abraham

was authorized and, if so, whether it was reasonable and necessary.

Claimant has asserted that at some point, she treated with Drs. Chaney and

Abraham.  She has asked that the Commission finding that this treatment was reasonable

and necessary.  In turn, Respondents have argued that the treatment was unauthorized

and, consequently, not their responsibility.  In reviewing the medical records in evidence,
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I am unable to locate the treatment records of either Chaney or Abraham.  Therefore, I am

compelled to determine whether such treatment was reasonable and necessary, and I am

compelled to find that Claimant has not met her burden of proof on this issue.  Because

of this, the issue of whether such treatment was authorized is moot and will not be

addressed.

CONCLUSION

Respondents are directed to furnish/pay benefits in accordance with the findings

of fact set forth above.  Any accrued sums shall be paid in a lump sum without discount,

and this award shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App.

102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


