
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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WENDEL NOLES, EMPLOYEE CLAIMANT
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SELF-INSURED EMPLOYER RESPONDENT
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OPINION FILED SEPTEMBER 26, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on June 28, 2013,
at Hot Springs, Garland County, Arkansas.

Claimant represented by the Mr. Eddie H. Walker, Attorney at Law, Fort Smith,
Arkansas.

Respondents represented by the Mr. Michael J. Dennis, Attorney at Law, Pine Bluff,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is whether or not additional treatment is reasonable and necessary

pursuant to Ark. Code Ann. §11-9-508 and the duration of the healing period.  All

other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on March

21, 2011, at which time the claimant sustained a compensable back injury (thoracic

and lumbar) at a compensation rate of $412.00/$309.00.  Medical expenses and

temporary total disability benefits have been paid.  Dr. B. Sprinkle released the

claimant on November 8, 2011, with a 0% impairment rating.  The claimant returned
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to work for the respondent employer.  The Medical Cost Containment Division

approved a change of physician from Dr. Sprinkle to Dr. D. Wilbourn on January 18,

2013.

The claimant contends he injured his back lifting a lawnmower.  He was

treated conservatively but remains symptomatic.  He seeks payment of TTD

benefits from January 30, 2013, to a date yet to be determined; additional medical

treatment as recommended by Dr. Wilbourn and controverted by the respondents;

and attorney’s fees.

The respondents contend all appropriate benefits have been paid.  The

claimant has had adequate medical treatment with physical examinations,

medication, physical therapy and diagnostic testing.  An April 26, 2011, lumbar MRI

was normal; a May 3, 2011, thoracic CT scan showed calcification at L3-5; a July

5, 2011, thoracic MRI scan was normal except for multilevel degenerative disc

disease and a September 30, 2011, bone scan was normal.  After a valid Functional

Capacity Evaluation (FCE) on October 31, 2011, showed the claimant was able to

work in the medium category (up to 60 lbs.), Dr. B. Sprinkle released him to return

to work on November 8, 2011, with a 0% rating.  It is Dr. Sprinkle’s opinion that the

claimant suffered an aggravation of a pre-existing condition (degenerative disc

disease).  The respondents also contend the claimant is not entitled to TTD

benefits.  Work was made available to the claimant within his restrictions but he

chose to take leave under FMLA.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript, along with the deposition of Dr. Brent Sprinkle (taken May 9, 2013)

incorporated by reference.
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The following witnesses testified at the hearing: the claimant and Layne

Wagoner who handles workers’ compensation claims for the respondent employer.

The claimant, age 41 (D.O.B. December 21, 1971) has a high school

education where he was active in sports (weight-lifting, football, track and field).  His

work history includes masonry and factory work.  He worked for the respondent

employer for about ten years.  In the beginning, he was a foreman managing the

golf course but he felt the stress aggravated his angina so he took a demotion to

work as a spray technician which required manual labor (Tr. p. 8-9, 16-17).  His

health history also includes degenerative disc disease, anxiety, and depression.

On March 21, 2011, the claimant was lifting a lawnmower when he injured

his back (Tr. p. 6-7, 21-22).  He reported the accident to his supervisor and saw a

physician the same day.  He has been treated conservatively by Dr. Litster and

released on May 31, 2011.

The claimant did attempt to go back to work at light duty but was bothered

by recurrent spasms (Tr. p. 9-12).  He felt the light duty (animal shelter, night

watchman, checking in patrons) made his condition worse (Tr. p. 23).  He stated his

back never “returned to normal” after the accident and he developed an altered gait

(Tr. p. 11-12, 18).  The claimant also required more medical treatment after his

return to work, (Tr. p. 29-30).  He never knew he had degenerative disc disease

before the accident.  Although he had back pain in the past, it was always

temporary.

The claimant took time off from work under the FMLA because he no longer

felt he was able to perform light duty (Tr. p. 25-26, 28).  When his leave was

exhausted, he was terminated.  He has not worked since April, 2012.  The claimant

stated he spoke with Mr. Wagoner about taking a cut in pay to work at lighter duty

but he never refused a specific job offer.  At one point, Mr. Wagoner said he might
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have found a job for him but he couldn’t provide any information about the job (Tr.

p. 12-14).  Also a full medical release was required to return to work which the

claimant does not have.  He stated he was able to work with his heart condition but

not the back injury.  Presently, he remains symptomatic with a toothache-like pain

that occasionally worsens.  His back has never returned to his pre-injury status (Tr.

p. 11-12, 14-16, 18).

The claimant was released on May 31, 2011, and an October 31, 2011, valid

Functional Capacity Evaluation cleared the claimant to lift up to 60 pounds.  On

January 30, 2013, Dr. Wilbourn assessed the claimant with a 5% rating.  Dr.

Sprinkle assessed no impairment.

MEDICAL EVIDENCE

Essentially, this is a dispute between medical opinions.  Dr. Sprinkle has

opined there is no causal connection between the claimant’s present condition and

his injury.  Further, treatment is unreasonable and unnecessary.  Dr. Wilbourn has

opined the claimant remains symptomatic from the compensable injury and is in

need of additional medical treatment.

The medical records show the claimant saw Dr. P. Litster on the day of the

injury and gave a history consistent with his testimony.  The doctor observed muscle

spasm and the claimant reported back and right hip pain.  In a report of March 28,

2011, an altered gait was noted.  The claimant was prescribed medication,

injections, work restrictions, and physical therapy.

Dr. Litster’s report of April 27, 2011:

The MRI indicated there are no acute changes in the lumbar area at
all. . . .  The physical therapist does note there is a golf ball sized
muscle spasm or knot on the right thoracic paraspinal area.  However,
the area has been increasing in size and pain since he had therapy.
. . .  The right upper back and thoracic area demonstrates a baseball
sized mass or possible muscle spasm on the right paraspinal muscle
area between the scapula and the spinous processes itself.
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A subsequent thoracic CT scan was normal.  In May, 2011, the doctor

ordered more physical therapy to address pain and muscle spasm.  The claimant

was released to return to work without restrictions on May 31, 2011, and returned

to work.

The claimant returned to the clinic on June 30, 2011, complaining of the

same problems as before.

He states in fact it is the same problem with a recurrence.  He is
having pain in his thoracic spine with spasms into his upper back
returning to normal duty.  He states that physical therapy initially
helped to reduce his pain and improve his function, but each time he
returns to any type of activities he has recurring pain in the same
area.

The doctor ordered more physical therapy and a thoracic MRI scan performed on

July 5, 2011, which showed multilevel disc disease.

The claimant saw Dr. M. Larey on July 6, 2011, who again found muscle

spasm appearing as a lump.

Review of the MRI of his thoracic spine reveals some minimal disk
bulging of the lower thoracic spine, but really nothing of any
significance.  Chronic thoracic and lumbar muscular spasms which I
think was actually exacerbated by the jarring of him operating the
machinery. . . .  He will be maintained on work restrictions and
unfortunately I think it is going to be necessary to have him not
operating the machinery as I believe that the jarring of operating and
riding this equipment which can be quite rough has just aggravated
this prior injury.

The claimant saw Dr. Brent Sprinkle on August 17, 2011, who administered

injections for thoracic lumbar strain, myofascial pain and degeneration, and lumbar

facet and myofascial pain, and degeneration.  Thoracic and lumbar x-rays and a

bone scan were unremarkable.  Dr. Sprinkle addressed causation in his report of

October 12, 2011.

I think he is at maximum medical improvement from a nonoperative
point. . . .  His work restrictions would be what is identified on his FCE,
do not think a temporary aggravation of his degenerative disease
associated with his work injury would be the major cause of his FCE
restrictions.
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In 2012, the claimant was treated by Drs. J. Humphreys, A. Ghaleb, and M.

Singh for “chronic pain syndrome.”

In 2013, the claimant was seen by Dr. D. Wilbourn and his report of January

30, 2013, summarizes the claimant’s history and treatment.  His disagreed with Dr.

Sprinkle’s assessment and recommended thoracic epidural steroid injections and

physical therapy:

. . . in my medical opinion, the bulging discs were at least 51% related
to his initial work-related injury on March 21, 2011.  In my medical
opinion, he is also entitled to an impairment rating as a result of the
injuries he sustained on March 21, 2011.  According to the American
Medical Association’s Guides to the Evaluation of Permanent
Impairment, 4th Edition, page 113, Table 75, Mr. Noles has a 5%
whole person impairment to his thoracic spine as a result of the injury
he sustained to his thoracic spine on March 21, 2011.

Concerning Dr. Sprinkle’s noted [sic] dated October 12, 2011, where
he stated, “I just do not think diffuse disc bulging discs are an
indication for thoracic epidural”, in my medical opinion, I feel Mr.
Noels may benefit from thoracic epidural(s), much more than he
benefitted from trigger point injections to his “right thoracic rhomboid
paraspinals”. . . .  I recommend a series of three T10-T11 epidural
steroid injections . . . followed by 12 sessions of manual hands-on
physical therapy to include, but not limited to, massage, ultrasound,
electrical stimulation and stretch program. . . .

My clinical notations regarding Mr. Wendel Noels are supported by
objective findings and are stated within a reasonable degree of
medical certainty.

Dr. Sprinkle’s deposition was not persuasive.  It began with a dispute about

his fee and ended with an inability to answer attorney Walker’s questions on cross-

examination.

Dr. Sprinkle explained that he began treating the claimant in August, 2011,

for back and leg pain.  He diagnosed a thoracic strain based on his clinical

examination and prescribed trigger point injections to the paraspinous muscles for

observable muscle spasm (Depo. p. 19).

Dr. Sprinkle disagreed with Dr. Wilbourn’s proposed treatment.  He felt

thoracic epidural steroid injections were contraindicated for diffuse bulging discs
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because the risks outweighed the potential benefits (Depo. p. 9-11, 19-21).

However, he conceded the muscle spasms and bulging discs were still objective

medical findings (Depo. p. 19).

A.  So a bulging disc is commonly seen in the general population.
Most everyone by their mid-thirties has some type of bulging disc, and
so the vast majority of them are not symptomatic in that they don’t
cause symptoms.

And so an epidural steroid injection, especially in the thoracic spine,
has considerable risk because the needle is going into the spinal
canal.  A very, very tiny distance away is the spinal cord.  So there’s
a risk of paralysis, of infection.  And there’s a risk of bleeding.
Particularly in that area if there’s bleeding, there’s no room for that
blood to expand.  So if there was a bleeding to occur, it could result
– there’s a higher chance that could result in a spinal cord injury.

Dr. Sprinkle opined that the degenerative disc disease and calcification

identified in objective tests were chronic conditions which pre-dated the 2011 work-

related incident (Depo. p. 11-12).  He also stated that lifting a lawn mower would not

cause the bulging discs (Depo. 11-12).

Q.  Okay.  Now, as I understand it, Mr. Noles said that the incident
that he – that caused him pain was he was lifting a mower out of a
truck or a trailer.

A.  Yes.

Q.  In your opinion could that have – would that likely cause multiple-
level thoracic disc bulging?

A.  No.

Q.  And I believe he did have bulging in four or five levels?

A.  Yes.

Dr. Sprinkle testified that the accident at work was a temporary aggravation

of a pre-existing condition, however, there is no proof the claimant was experiencing

symptoms prior to the lifting incident and the jarring effect of riding tractors.

Additionally, the claimant was never asymptomatic during Dr. Sprinkle’s treatment

(three office visits).
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Q.  Did Mr. Noles ever become asymptomatic during the periods of
time that you examined him?

A.  I don’t believe so.

Q.  How did you determine that the aggravation of Mr. Noles’
degenerative disc disease was temporary if he never became
asymptomatic?

A.  Well, I think that the – with the patients who have degenerative
disc disease, they may have symptoms for a long time.  And I think a
work injury like his could temporarily aggravate his degenerative disc
disease, but I do not think it would cause his degenerative disc
disease to be increased in symptoms for the entirety of his life.

Q.  Do you have any medical records that indicate that Mr. Noles was
having symptoms in regard to his degenerative disc disease before
the March 2011 accident?

A.  No.

Q.  Do you have any information of any kind in your file that would
indicate that Mr. Noles was symptomatic in regard to his degenerative
disc disease before his March 2011 accident?

A.  Not to my knowledge.

Q.  How did you determine when the temporary aggravation ended?
How did you make that determination?

A.  I don’t have a specific date for when it ended.

Q.  I didn’t ask when it ended.  I said how did you make the
determination that it has ended?

A.  I don’t know that I’ve made the determination that it’s absolutely
ended.

Q.  Well, your medical record indicates that in your opinion it’s a
temporary aggravation of his preexisting condition –

A.  Yes.

Q.  – and that he’s at maximum medical improvement.  From a legal
standpoint, if he’s at maximum medical improvement, that means that
the temporary aggravation is ended.

A.  Not necessarily.  It just means he’s as good as I’m going to be
able to get him.

Q.  So is it your –
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A.  He may remain symptomatic.

Q.  Okay.  Is it your opinion that the temporary aggravation has not
ended?

A.  I don’t have a specific end date point, but in my opinion he has
reached maximum medical improvement from what treatment can
provide to improve his symptoms.

Q.  Okay.  Regardless of whether he has reached maximum medical
improvement, my specific question to you, Doctor, is: Has the
temporary aggravation ended or not?

A.  He may remain symptomatic, but I can’t – have no way to
determine or prove one way or another how much of that continued
pain is from his original injury versus how much is from his underlying
degenerative disc disease.

Q.  So does that mean that you have no opinion in regard to whether
the temporary aggravation has ended?

A.  Yeah.  He could still be having some symptoms, but I can’t
determine if his symptoms are absolutely from his preexisting
phenomena or from the aggravation of the work injury.

Dr. Sprinkle assessed a 0% rating because he doesn’t believe lifting a lawn

mower caused the claimant’s degenerative disc disease and bulging discs so he did

not consult the AMA Guidelines before assessing the rating (Depo. p. 13-14, 21-22).

Q. . . . I’m asking about the relationship.  Is there any relationship
between the results of a functional capacity evaluation and the
assessment of a permanent impairment rating?

A.  No, not really.

Q.  Okay.  Is there any reason why your report indicates that you were
going to determine whether Mr. Noles had any permanent impairment
after he underwent the FC – the functional capacity evaluation, if
there’s no relationship between the two?

A.  Yeah.  I don’t think that the – yeah, I mean, I don’t think that the
FCE result would change the impairment rating.

Q.  Okay.  How do you use the results of a functional capacity
evaluation?

A.  As a guide to identify what type of work the patient can tolerate.
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Q.  Do you use it to any extent to assess the patient’s symptom level
in terms of whether or not those symptoms are exaggerated or
legitimate?

A.  I think it may have some ability to identify if the patient’s symptoms
are consistent with their objective findings.

Q.  And how do you make that determination in regard to whether the
symptoms are consistent with objective findings?

A.  On the validity of the functional capacity evaluation.

Q.  So if the functional capacity evaluation is legitimate, is it then
correct to conclude that the patient’s symptoms are consistent with
the objective findings?

A.  It would be safe I think to conclude that the patient’s symptoms are
more likely legitimate.

The FCE performed October 31, 2011, shows, “The results of this evaluation

indicate that Mr. Noles gave a reliable effort, with 55 of 55 consistency measures

within expected limits.”

Q.  Okay.  Now, how exactly did you determine that he has a zero
impairment rating?

A.  Because I think that the imaging studies are consistent with
preexisting degenerative phenomena, and I don’t think that justifies
impairment as a result of work injury.

Q.  And you arrived at that conclusion how?

A.  Based on the imaging studies and my examination and his clinical
history.

Q.  And did you rely on the Fourth Edition of the AMA Guide to
Evaluation of Permanent Impairment in order to arrive at that
conclusion?

A.  Yes.

Q.  Can you – I’ve got the book here.  Can you show me what you
relied upon in order to determine that Mr. Noles has a zero
impairment?

A.  There’s no specific line or space specifically in that book that I
draw that from.

Q.  So there’s nothing in the Fourth –
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A.  Based on the principles of guidelines of evaluation of impairment,
when there’s preexisting phenomena that is aggravated, that does not
justify impairment.

Q.  So there is nothing that you –

A.  That’s my interpretation of what the guides state.

Q.  So there is nothing in the Fourth Edition of the AMA Guides to
Evaluation of Permanent Impairment that you could point the judge to
so that the judge could look at that book and determine – 

A.  Table 75, Page 113 is often used in Arkansas for determination of
spine-related impairments.

Q.  Is that the only table that you use in assessing permanent
impairment for the lumbar or thoracic spine?

A.  Not the only, but clearly the most frequent.

Q.  Okay.  What other portion of the guide do you use, Doctor?

A.  The region of the guide relating to spine.

Q.  Okay.  Do you ever use the “Diagnosis Related Estimates” section
of the guide?

A.  Not usually in Arkansas workers’ compensation claims.

Q.  Okay.  But you will agree, I suppose, that there is a DRE section
of the guide that can be used to assess permanent impairment in
regard to the thoracic and lumbar spine; is that correct?

A.  Yes.

Q.  Okay.  And you did not refer to that section of the guide at all in
determining that Mr. Noles has a zero rating; is that correct?

A.  Yes.

There are two methods of assessing impairment, the Range of Motion Model,

Table 75, p. 112-113 of the AMA Guidelines, (4th Edition first published in 1971) and

the Diagnosis Related Estimate, p. 84, Tables 72-74, p. 84, 106-111.

The Range of Motion Model is based on the diagnosis, range of motion

measured by an inclinometer, and nerve deficits. Although impairment must be
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based on objective medical findings, Ark. Code Ann. §11-9-704(c)(1)(B), Table 75

specifically mentions pain, symptoms, and range of motion.

The Diagnosis Related Estimate (DRE) is based on the diagnosis rather than

the findings of a physical examination.  The Guides give an example of a hip

replacement as an appropriate case in which to use the DREs.  Although Ark. Code

Ann. §11-9-519(g) and Rule 34 are silent on the issue, the Full Commission prefers

the Range of Motion Model, Crawford v. Equity, (F005665) opinion of February 3,

2006, and Ragsdale v. LVL, (F613850) opinion of June 1, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The evidence of record shows the claimant has a history of manual labor and

participation in sports with the ability to lift heavy weights.  He had been able to work

and did not require any medical treatment until a compensable accident at work.

Testing revealed pre-existing degeneration of the spine (thoracic and lumbar) and

physical examination was marked by large, palpable muscle spasm.  The claimant

was treated conservatively and released to return to work but he remained

symptomatic.  The FCE limits his ability to lift weights greater than 60 pounds.

The claimant came under the care of Dr. Sprinkle who released him to return

to work despite the fact that the claimant remained symptomatic.  Dr. Wilbourn is

offering additional treatment to improve the claimant’s condition which the

respondents rejected based on Dr. Sprinkle’s opinion.

The claimant has done everything required of him.  He reported the injury the

same day as the accident; the history of injury given to the doctors is consistent with

the claimant’s testimony; his FCE report could not be more glowing; the claimant

returned to work, putting forth a good faith effort.  Therefore, I have no reason to

doubt the claimant’s credibility.  He has not yet returned to his pre-injury baseline.
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I find the claimant was prematurely released by Dr. Sprinkle.  While the

respondents’ contentions sounded reasonable, their argument was undercut by Dr.

Sprinkle’s deposition.  Essentially, the claimant remains symptomatic from a

compensable injury and efforts to treat that injury or manage the pain are

reasonable and necessary.  Pain alone would not extend the healing period, but I

find that because of the premature release, the claimant’s return to work

exacerbated the injury, resulting in an inability to work.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on March 21, 2011, at which time the claimant
sustained a compensable back injury (thoracic and lumbar) at
a compensation rate of $412.00/$309.00.  Medical expenses
and temporary total disability benefits have been paid.  Dr. B.
Sprinkle released the claimant on November 8, 2011, with a
0% impairment rating.  The claimant returned to work for the
respondent employer.  The Medical Cost Containment Division
approved a change of physician from Dr. Sprinkle to Dr. D.
Wilbourn on January 18, 2013.

2. The claimant has proven by a preponderance of the evidence
of record that he remains symptomatic from the compensable
injury and suffered a recurrence when he returned to work
prematurely based on Dr. Sprinkle’s release.

3. The treatment proposed by Dr. Wilbourn is reasonable and
necessary in relation to the compensable injury sustained
under Ark. Code Ann. §11-9-508.

4. The claimant is entitled to temporary total disability benefits
from January 30, 2013, to a date yet to be determined, as he
was unable to work and remained in his healing period.  The
premature medical release and the recurrence of symptoms
after his return to work extended the healing period.

5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.
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As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


