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Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Steven McNeely, Attorney at Law, Jacksonville, Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 3, 2013, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on August 19, 2013.  A prehearing order entered on

that date pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the fourth stipulation after the hearing, they are the following,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/self-insured employer relationship existed on or about June

12, 2010, when Claimant sustained a compensable injury to his head and left

eye.

3. Respondents accepted the claim as compensable and paid benefits

pursuant thereto.

4. Claimant’s average weekly wage of $628.00 entitled him to compensation

rates of $419.00/$314.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to a 100% impairment to his left eye.

2. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that he is entitled to a 100 percent impairment for loss of

vision in his left eye, that such impairment should be paid at the total rate.

2. Claimant contends the above benefits have been denied and claimant’s

attorney is entitled to a fee under Ark. Code Ann. § 11-9-715 (Repl. 2012).

Respondents:

1. Respondents contend that they have paid and are willing to continue to pay

all reasonable, necessary and related medical expenses.
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2. Surgery has been recommended that the claimant has refused to undergo.

3. This surgery has the likelihood of returning the claimant to his prior visual

acuity.  Due to the claimant’s refusal, he is not entitled to any permanent

disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe his demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The evidence does not preponderate that Claimant is entitled to a permanent

impairment rating of any amount in connection with his compensable eye

injury.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.
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In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Commission Exhibit 1, a compilation of his medical records,

consisting of one index page and 21 pages thereafter; and Respondents’ Exhibit 1, another

compilation of Claimant’s medical records, consisting of one index page and 15 numbered

pages thereafter.

In addition, I have blue-backed to the record the emails from the parties to my office

dated October 3, 2013, indicating their agreement to the stipulation concerning Claimant’s

average weekly wage and compensation rates, consisting of one page.

ADJUDICATION

A. Whether Claimant is entitled to a 100% impairment to his left eye.

Claimant has contended that he is entitled to a 100 percent impairment for loss of

vision in his left eye.  Respondents have disputed this, alleging that his not entitled to an

impairment rating because he has refused to undergo a surgical procedure that “has the

likelihood of returning [him] to his prior visual acuity.”

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  The healing period ends when the
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underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  Pursuant to Ark. Code Ann. § 11-9-522(g) (Repl. 2012), the

Commission adopted the AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION

OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA Guides”) as an impairment

rating guide.  See AWCC R. 099.34.  A determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.

Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2012).  “Objective findings” are “those findings

which cannot come under the voluntary control of the patient.”  Id. § 11-9-102(16)(A)(i).

Permanent benefits are to be awarded only following a determination that the compensable

injury is the major cause of the disability or impairment.  Id. § 11-9-102(4)(F)(ii)(a).  “Major

cause” is defined as “more than fifty percent (50%) of the cause,” and a finding of major

cause must be established by a preponderance of the evidence.  Id. § 11-9-102(14).  The

standard “preponderance of the evidence” means the evidence having greater weight or

convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415 (citing Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).  Any medical opinion

must be stated within a reasonable degree of medical certainty.  Id. § 11-9-102(16)(B).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to
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believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant testified that he is 60 years old and has worked for Respondent Saline

Memorial Hospital (“Saline”) for almost seven years.  His job there required that he “take

care of the building, compressors, boilers, vacuum pumps, everything that does medical

air stuff.”  As of June 12, 2010, he worked the third shift, from 10:30 p.m. to 7:00 a.m.

Asked how he became injured on that date, he responded:

Well, they brought an individual in, and they brought him in a bed, and
maintenance sometimes helped with lifting, so they called us.  This patient,
he was asleep or knocked out or incapacitated, so we put him into a fixed
bed that is attached to the floor.  And about 2:00 or 3:00, we got another call
that he was up, he had woke up, and everybody was running scared, and
they was [sic] hiding behind doors.  So when we came into the psych unit, we
had to go through a set of glass doors, and I was the first one to get in front
of that person, you know, to try to talk to him.  And I seen that he was real
agitated, so I started backing up.  So I backed up as far as I could to the
nurses’ station, and I seen that he was going to hit me because he had his
arms down to his side, and I said he is going to slap me.  So next thing I
know, I was coming to, and I was still on my feet, so my partner said he hit
me with an elbow, I didn’t know what I got hit with, but I was still on my feet,
and then when I kind of slid down the wall, and I came up behind him, I held
him, and then the fight was on from there.

Claimant did not treat for his eye until November 2011, and continued to work while doing

so.

While he has worn eyeglasses since 2000, he had no vision problems in his left eye

until the above incident.  Claimant related that after he was struck, however, his vision

gradually deteriorated until his “eyesight was gone.”  He explained that if he closes his right

eye, “[i]t looks like that glass that’s probably in a bathroom or something, where you can’t

see nothing.  You know, it’s just glass, like a gray, dark fog.”
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He has treated with a number of providers, including Drs. Edwin Dunaway, Frank

LoRusso, Creighton Simmons, Ed Penick and Steel Zierlein.  Dunaway is an optometrist,

and after examining him in November 2011, referred him to LoRusso, a retina specialist.

Dr. LoRusso performed an ultrasound of the left eye and recommended surgery thereon.

It is Claimant’s understanding that the surgery is exploratory in nature; the doctor wants

to clean the blood clot out of the eye and see if any repairs can be made.  LoRusso

explained the procedure to him in detail, has given him the opportunity to contact him with

any questions he may have, and has represented that there is a “likelihood” that the

operation would improve his vision to what it was originally.  But he has added that removal

of the eye may be required if the surgery is not undertaken, and that Claimant’s vision is

unlikely to clear up without intervention.  Claimant admitted that Dr. LoRusso opined that

he could not assigned him permanent impairment until the hemorrhage is removed.  Dr.

Penick, an eye specialist, used a beam to examine the eye and has endorsed the same

procedure as LoRusso, stating that there was a possibility that he would make a full

recovery from his injury if he underwent it.  But he added that if the surgery does not take

place, the eye is at a risk for decompensation, and the eye would have to be removed as

a result.  Dr. Simmons, an osteopath, ultimately agreed with the surgery as well.  It was

Simmons who performed the Optomap and assigned him a one hundred percent (100%)

impairment rating to the eye.

Claimant believes that he is suffering from a detached retina.  However, he admitted

that Penick did not find this to be the case.  Asked about the surgery that has been

proposed to address his condition, he stated:
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On the surgery, by looking at the Optomaps and listening to the doctors and
their professional opinions, that if I was a young man, 20 years old, 30 years
old, 40 years old, 50 years old, I would recover.  But my age right now, the
best thing I can do is just keep working until I hit retirement, and you know,
right now the eye is not bothering me, I do have a little bit of light perception
in it, I’ve still got one eye that is 20/20, I’ve got a couple of little floaters in it,
I’m still being proficient in my work, I’m just trying to make it until I’m 62.  And
you know, get to retirement age.  I’ve got a family, I’ve got a lot of
responsibility . . . [y]eah, they are going to go in there, and they are going to
take the eye out.  They are going to go in there and they are going to work
on it from the backside.  They are–the hemorrhaging or the blood clot, they
call it old blood, they are going to go in there and they are going to clean it
all up while they are in there.

His understanding is that for a period of time after the surgery, he would not be

allowed to lift anything.  Claimant is concerned about caring for not only his wife, but for his

grown son, who has special needs.  He needs to remain employed at Saline in order to

support his family.  This is part of the reason that he does not want to proceed with the

surgery, along with his belief that the procedure is an elective one and that he does not

want to undergo it at this time because his eye is not bothering him.  His condition has not

changed in the past two years.  While he would like for the vision in his right eye to return,

he does not feel that the operation would accomplish this.  But he agreed that without the

surgery, his vision certainly will not get any better; and he may ultimately have to undergo

surgical removal of the eye.

The medical records in evidence reflect that Claimant first presented to Dr. Dunaway

on November 1, 2011 with left eye vision problems with a one-month onset.  He related

that he had suffered a trauma three or four months before.  The doctor noted that Claimant

had, inter alia, a retinal detachment and referred him to Dr. LoRusso.  Claimant went to

LoRusso the next day and related that the onset was one year ago when he was struck by

a forearm.  The doctor wrote that per the scan that he had Claimant undergo, the retina
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“appears attached.”  In a letter to Claimant dated November 16, 2011, he summarized his

findings:

I enjoyed meeting you and your wife on November 2nd.  Your vision in the left
eye is very poor.  You do have a very dense vitreous hemorrhage.  I cannot
tell you exactly what your vision potential would be since I cannot see
through the hemorrhage and you cannot see out of it.

The hemorrhage is so dense and has been present for about a year by your
report.  It is unlikely that it would clear on its own.  Unfortunately there are no
topical drops which would make it clear faster.

I am including some information about surgery.  Please feel free to call my
office any time to discuss the surgery or to schedule the surgery or a 2nd

appointment.

That same day, Dr. LoRusso wrote Dr. Dunaway:

Thank you very much for allowing me to consult on your patient, William
Murray.  One year ago he was struck in the left eye with a forearm by a
patient in a “psych ward.”  His floaters began then and he describes the left
eye as “like a cloud.”

Without correction, the visual acuity in the right was 20/25-3, pinhole to 20/20
and on the left hand motion.  The retina was flat and attached on the right.
The cup-to-disc ration was 0.3.  On the left, there was a very dense vitreous
hemorrhage.  There was no view to the posterior segment at all.  The
hemorrhage had brown ochre color suggestive of chronicity.  The dense
vitreous hemorrhage was the indication for the B-scan ultrasound, which
confirmed the dense vitreous hemorrhage.  It showed an incomplete
posterior vitreous detachment.  The retina appeared attached.

Ed, I discussed the risks and benefits of surgery with Mr. Murray and his
wife.  He was anxious about surgery and inquired as to whether there would
be any drops than could help his vision.  I did follow-up with a phone call and
discussed this with them again.  I have recommended that he return in 1
month, if he does not elect surgery here in the next few weeks.

In turn, LoRusso wrote the adjustor on December 2, 2011:

I am in receipt of your letter dated 11/30/2011.  The third paragraph
reads....“Can you state within a reasonable degree of medical certainty that
the injury Mr. Murray had on 06/12/201 is the major cause of the need for the
surgery that you have recommend[ed]?”



Murray - Claim No. G200364 10

I can state within a reasonable degree of medical certainty that the injury Mr.
Murray had suffered on 06/12/2010 is the major cause of the need for the
surgery that I have recommended.  He reports having been struck in the left
eye with a forearm by a patient.  After this blow to the eye his floaters began
and then he gradually lost vision “like a cloud.”  He had bleeding in the back
of the left eye, which was very dense.  The bleeding in and of itself would
preclude his ability to see and also does not permit us to see the retina,
which is the back of the eye.  It has not cleared in a year.  The clinical
examination suggested it has been there for quite some time.  The only way
to assess the retina, which is the film of the eye is to remove the
hemorrhage.

Dr. Simmons examined Claimant on January 5, 2012 and assessed him as having,

inter alia, an “[o]ld retinal detachment.”  He recommended spectacles with polycarbonate

lenses.

The adjustor on January 24, 2012 wrote Dr. LoRusso, asking whether Claimant was

entitled to a permanent partial disability rating.  In his January 27, 2012 response, the

doctor wrote:

Mr. Murray has a very dense vitreous hemorrhage in the left eye.  His vision
is very poor and he is only able to perceive hand motion.  The hemorrhage
is too dense to be able to see and assess the status of the retina or optic
nerve.  It may be that the decrease in vision is due to the hemorrhage alone.
This is not a permanent condition and is one, which may be amenable to
surgery.  It may be that the decrease in vision, however, is due to damage
to the retina or to the optic nerve.

Until the hemorrhage is removed, there is no way to tell if the vision loss is
permanent or not.  For this reason, we are unable to provide any “permanent
partial disability rating.”

The adjustor put the same question to Dr. Simmons on February 9, 2012, furnishing him

with a form upon which to write a rating.  The completed form, dated February 24, 2012,

reflects that the doctor initially wrote “unable to determine because left eye.”  But this

language has been struck through.  The form also reflects that at some point, Simmons

assigned Claimant a ninety percent (90%) rating.  But this has also been struck through.
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Simmons ultimately assigned a one hundred percent (100%) rating to the left eye based

on Page 8-9, Table 12.2C of the AMA Guides.  He repeated this opinion on April 10, 2012.

Claimant saw Dr. Penick on March 11, 2012.  His letter to Risk Management

Resources reads:

I had the pleasure of seeing William D. Murray for a third opinion.  His case
worker as well as representative from your company was present.  He was
originally injured on June 12, 2010, after he sustained a blow to his left eye
with a patient’s elbow.  He indicated his vision was fine at the time, but
subsequently worsened.  He has seen three other great doctors in the past
for opinion.  The definite diagnosis in the past is Mr. Murray had a dense
vitreous hemorrhage.  Also, two eye care professionals indicated there was
a retinal detachment.

On examination today, Mr. Murray was 20/20 in the right eye and light
perception in the left eye.  There was no improvement with correction.  His
intraocular pressures were 20 mmHg in the right eye and 18 mmHg in the left
eye.  His right confrontation visual fields were full.  His examination was
significant for 1+ afferent pupillary defect in the left eye.  He had
developmental 1+ posterior capsular cataract in the left eye.  There was a
dense vitreous hemorrhage, and no details of the posterior fundus including
the retina could be visualized.  The optic nerve was vaguely visualized, which
ruled out a complete retinal detachment.  I did not visualize a retinal
detachment.  However, this could not be ruled out behind a dense vitreous
hemorrhage.

Per Dr. LoRusso’s, a retina specialist, evaluation on November 2, 2011,
there was no retinal detachment detected on ultrasound.  He indicated that
his condition might be amenable to surgery.  Mr. Murray indicated he did not
want any treatment done.  There is a possibility of full visual recovery if the
vitreous hemorrhage was removed.  I indicated if he did not have surgery his
eye was at risk for decompensation known as phthisis, and the eye might
have to be removed.  I recommended him seeing Dr. LoRusso to have the
vitreous hemorrhage removed.

This is an elective decision, and it appears that Mr. Murray does not want
surgery of this eye.

Dr. Zierlein saw Claimant on July 13, 2013, and wrote the following on July 23,

2013:
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I had the pleasure of seeing Mr. William Murray in my office on 07/13/13 for
his comprehensive annual eye examination.  He reported there had been no
visual changes in the past year.  Our records show he was originally injured
June 12, 2010 after a blow to the left eye from an elbow.

On examination today, Mr. Murray was 20/20 in the right eye and light
perception in the left eye.  Visual fields were full in the right eye and limited
to light perception in the nasal aspect of the left eye.  Extraocular muscle
motilities were full in each eye.  Intraocular pressures were 15 in each eye.
The left eye has a mild posterior subcapsular cataract.  The posterior
structures were all normal in the right eye.  I was unable to view any retinal
structures of the left eye.  A dense vitreous hemorrhage blocks any view, but
I cannot rule out a complete retinal detachment.  An ultrasound would
provide information on the condition of the retina.

The evidence before me thus establishes that as a result of the work-related

incident of June 12, 2010, Claimant suffered a vitreous hemorrhage in his left eye.  Dr.

Simmons has opined that Claimant’s impairment in that eye is 100 percent (100%).  But

Dr. LoRusso has stated that until the hemorrhage is removed, he cannot determine if the

vision loss is permanent in nature.  Consequently, he wrote that he was “unable to provide

any ‘permanent partial disability rating.’”  Dr. Penick concurred with LoRusso, writing that

“[t]here is a possibility of full visual recovery if the vitreous hemorrhage [i]s removed.”  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  Based upon my assessment of the evidence, I

credit the opinions of Drs. LoRusso and Penick over that of Dr. Simmons and find that

Claimant has not proven his entitlement to permanent partial disability benefits.  He has

not shown under Mad Butcher, supra, that he has reached the end of his healing period;

i.e., that his eye condition has become stable and that no further treatment will improve

that condition.  Nor has he shown under Ouachita Marine, supra, that his left eye condition
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is a permanent one.  While Claimant believes that he is suffering from a detached

retina–which both Drs. Dunaway and Simmons found–I again credit Drs. LoRusso and

Penick that the existence of such a condition cannot be established without removal of the

hemorrhage.

In reaching this decision, I am mindful that Dr. LoRusso wrote that “[i]t is unlikely

that [the hemorrhage] would clear on its own.”  I credit this.  Taken to its logical conclusion,

this means that at a certain point, Claimant will reach the end of his healing period, and his

present condition–left untreated–will become permanent.

But in arguing that Claimant has not met his burden of proof under this issue,

Respondents have cited Ark. Code Ann. § 11-9-512 (Repl. 2012), which provides:

Except in cases of hernia, which are specifically covered by § 11-9-523,
where an injured person unreasonably refuses to submit to a surgical
operation which has been advised by at least two (2) qualified physicians and
where the recommended operation does not involve unreasonable risk of life
or additional serious physical impairment, the Workers’ Compensation
Commission, in fixing the amount of compensation, may take into
consideration such refusal to submit to the advised operation.

The evidence before me clearly establishes that (1) Claimant is refusing to proceed with

the operation recommended by Dr. LoRusso–the surgical removal of the vitreous

hemorrhage; and (2) Dr. Penick–who, like Dr. LoRusso is unquestionably qualified–has

also advised that Claimant undergo the procedure.  What remains to be considered is

whether, inter alia, (3) Claimant’s refusal is unreasonable and (4) whether the operation

involves an unreasonable risk of life or additional serious physical impairment.  See Weller

v. Darling Store Fixtures, 38 Ark. App. 95, 828 S.W.2d 858 (1992); Thurman v. Clarke Ind.,

35 Ark. App. 173, 819 S.W.2d 286 (1991).
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Claimant testified that he does not wish to proceed with the surgical procedure on

his left eye because (1) his understanding is that his advanced age may prevent him from

recovering; (2) the eye at present is not bothering him; and (3) he needs to keep working

to support his family.  I do not find these reasons to be reasonable ones.  Nothing before

me reflects that his age will adversely affect his recovery.  To the contrary, both Drs.

LoRusso and Penick (and according to Claimant, Simmons as well) have recommended

that he have the operation.  As for his remaining two reasons, I credit the opinion of Dr.

Penick that left untreated, his eye is at risk for developing a form of decompensation called

“phthisis”–which will necessitate its removal.  “Phthisis” is defined in DORLAND’S

ILLUSTRATED MEDICAL DICTIONARY 1433 (30th ed. 2003) as “a wasting away of the body or

a part of the body.”  Claimant admitted that he has been made aware of this danger.  In

the face of this, undergoing the removal of the vitreous hemorrhage is the only reasonable

option; Claimant’s refusal to do so is, consequently, unreasonable.

As for the final factor, nothing before me shows that the proposed surgery involves

an unreasonable risk of life or additional serious physical impairment.  The evidence

preponderates that all of the elements of § 11-9-512 have been met.  Thus, I may take

Claimant’s refusal to submit to the surgery in fixing the amount of his compensation.  In so

doing, I do not find that it has proven that he is entitled to a permanent impairment rating

in any amount regarding his left eye.  Dr. Penick’s opinion–which I again credit–bears

repeating at this point:  “There is a possibility of full visual recovery if the vitreous

hemorrhage was removed.”  He has acknowledged, as has LoRusso, that removal of the

hemorrhage may reveal other damage to the eye–damage that may well be ratable.  But

I again credit their respective opinions that assigning a rating at this point is impossible.
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In sum, Claimant has not established his entitlement to the one hundred percent

(100%) rating to the eye assigned him by Dr. Simmons, or to any percentage at all.

B. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Because I have found that Claimant has not proven his

entitlement to an impairment rating in connection with his compensable eye injury, his

attorney is not entitled to a controverted fee under Ark. Code Ann. § 11-9-715 (Repl. 2012).

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


