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STATEMENT OF THE CASE

On October 9, 2012, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on August 29, 2012, and a pre-hearing order was filed on

August 30, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. the claimant is entitled to a temporary total disability

rate of $466.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of a right index finger in jury/amputation

on June 25, 2012.

2. Temporary total disability from July 10, 2012, to August

27, 2012.

3. Related medical.

4. Attorney’s fees.

5. Respondents raise the defense of intoxication.

6. Permanent partial disability benefits.

Claimant’s contentions are:

“The Claimant contends he is entitled to
ongoing temporary total disability since June
25, 2012.  As a result of an accident on that
day, his right index finger has been amputated
down to the palm.  Although he tested positive
for THC on that date, the THC had nothing to
do with this accident.  He is therefore
entitled to ongoing TTD, medical treatment,
and permanent partial disability for the loss
of his right index finger.”

Respondents’ contentions are:

“The claimant suffered an injury to his right
index finger which required immediate medical
attention and later resulted in amputation of
the affected digit.  A drug screen conducted
at the time the claimant sought initial
medical treatment returned positive for
marijuana and respondents assert A.C.A. §11-9-
102(4)(B)(iv)(a) & (b) as a defense.”

The claimant, in this matter, is a forty-six-year-old male who

was employed by the respondent in a facility which makes wood

shavings.  On June 25, 2012, the claimant was involved in an

accident that caused his right index finger to be amputated below
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the knuckle.  At the time of his injury the claimant was “running

boxes.”  Following is a portion of the claimant’s direct

examination testimony describing how “running boxes” is performed:

“Q    Okay.  What do you do?  What is a box
and what happens and how do you operate it?

A    Shaves the yellow pine into little slabs
of wood for bedding for chickens and turkeys.

Q    And can you describe what the machine
looked like that you operate and what you
physically do to operate the machine?

A    Well, it has two shavers per box, two
boxes, and then we roll logs into the box
until it is full, and then the box is run to
shave the wood.

Q    And when you say the box is run, can you
describe how the box sits; how many logs go in
a box; how it kicks out -- does it kick out a
board at the bottom?

A    Yes.

Q    Can you describe what this box looks like
and how this machine works?

A    It is about four by five -- it is about a
four or by five box that we roll these
five-foot logs in, and as the box gets full,
we hit the hydraulic buttons which shaves the
wood, and then it goes over to the blower fan
and goes into the shed.

Q    Now, is there a saw at the bottom of
this?

A    Yes, there is two shavers.

Q    And the box moves back and forth?

A    Across them shavers, yes.

Q    Okay.  And when it is doing that -- and
you said approximately how many logs are going
into this box that goes back and forth?
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A    It depends on the size, but it is usually
about 30.”

The claimant also testified that about six times every hour a

slab of wood would stick outside of the box.  In order to fix this

problem, the claimant stated, “When it spit the slab of wood out,

just yank it up and the box pushes it out.”  On June 25, 2012, the

claimant began work at 5:00 a.m.  He testified that he had fixed

the wood sticking out of the box problem an average of six times

per hour between 5:00 a.m. and 8:00 a.m. as previously described.

The claimant was asked about shutting down the machine in

order to fix the wood sticking out of the box problem and his

testimony follows:

“Q    Do you shut the machine off when you
pull the slab of wood out that is jammed?

A    No.

Q    Why don't you shut the machine off to
pull out that slab of wood?

A    What is that?

Q    Why don't you shut the machine down as
opposed to pulling the slab out while the
machine is still on?

A    They hired me to do shavings, and the
reason I don't shut the box down, because I
already know how to do it.

Q    Okay.  Well, how long would it take you
if you shut the box down?  What would you have
to do if you shut the machine down?

A    About 35 to 40 minutes.

Q    What would you have to do if you shut it
down each time it jammed?

A    Unload the box, get another guy to help
me, unload the boxes, the logs out of the
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boxes, pin the box up to pull the slab out,
and then reload the box.

Q    Have you ever had an occasion where you
did shut the machine down before pulling the
slab out?

A    No.”

Sometime around 8:30 a.m. or 9:00 a.m. on June 25, 2012, the

claimant was pulling on a slab of wood sticking out the box when

his right index finger was caught in the box and amputated.  The

claimant was taken to Mercy Hospital and treated for his amputation

which included surgical intervention.  The claimant also underwent

a drug test at 2:20 p.m. on June 25, 2012.  The claimant tested

positive for marijuana.  The Federal Drug Testing Custody and

Control form from the claimant’s test that day is found at

Respondents’ Exhibit No. 1.

The central question in this matter is whether the claimant

suffered a compensable injury on June 25, 2012.  The respondents

have asserted Ark. Code Ann. §11-9-102(4)(B)(iv)(a) & (b).  Given

the results of the drug screen which returned positive for

marijuana, I find that a rebuttable presumption that the injury or

accident was substantially occasioned by the use of illegal drugs

has been created.  In Townley v. Georgia Pacific Corporation, 2012

Ark. App. 48, ____ S.W. 3rd ____, the Court held that the Workers’

Compensation Act imposes a presumption of intoxication no matter

how small the positive test result.

The claimant, in this matter, had also previously been

employed by the respondent in the same facility.  He had worked for

them for a period of about two years and was terminated on June 28,
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2011.  At that time, the claimant was involved in a minor work

place accident; however, that accident did result in his visit to

a doctor.  At that time, the claimant submitted to a drug screen

which turned out to be positive and the claimant was terminated as

a result of that positive drug test.

The claimant’s accident occurred on Monday, June 25, 2012.  On

direct examination at the hearing, the claimant testified that he

had last smoked marijuana on Saturday, June 23, 2012.  He testified

that he smoked it about noon on that day.  The claimant further

stated when asked about being under the affects of marijuana on

Monday, June 25, 2012, that he was not and also testified no to the

question, “Did marijuana have anything to do with your accident.”

During cross examination, the claimant was asked about differences

that appeared in his testimony from direct examination and from a

deposition that was previously taken by the respondents.  Following

is a portion of the claimant’s cross examination testimony

regarding his marijuana use prior to his injury:

“Q    All right.  Now, as far as the
marijuana, I think you said in Direct
Examination that you smoke at home, but you
didn't smoke at work?

A    Yes.

Q    Or even right before work; is that
correct?

A    Yes.

Q    Is it always when you are off --

A    Off of work on my time.

Q    Okay.  Now, one thing I asked you was
when the last time was that you had smoked and
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I think you testified that you thought it
would have been -- this happened on a Monday.
You thought it would have been on a Saturday
around noon?

A    Yes.

Q    I asked you in your deposition about that
and you said, "Off work, yeah." 

"Okay.  But had you smoked the night before?"

And you said, "Yes."  

Do you recall saying that to me?

A    No, I don't recall saying that.

Q  Okay.  But if it says that in the
deposition, would you agree that that is what
you said?

A    Yes, if that is what it said.

Q    So it is possible you could have smoked
the night before; is that right?

A    Yes.

Q    And one of the other things I asked you
about was, "But at work you don't ever smoke?"

And you said, "No."

And I said, "Okay."

And you said, "It is too dangerous."

The respondents called Charles Lawrence who is the

respondent’s supervisor of operations at the facility the claimant

worked at.  At the hearing, Mr. Lawrence testified that the

procedure for removing wood slabs that were sticking out from the

box had recently changed.  Following is Mr. Lawrence’s testimony

regarding that change and his interaction with the claimant to make

him aware of that change:
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“Q    All right.  Now, is this problem that he
has recounted with the slab being pushed or
extruded or poked out or whatever you want to
say out the bottom of the box, is that a
common problem?

A    Yes, sir.

Q    Is that a problem that occurs daily on
these machines?

A    Yes, sir.

Q    And before this accident occurred to him,
had you had any occasion to talk with him
about any procedure or policy regarding what
should take place if this problem
occurred?

A    Approximately two weeks before he had his
injury, we had the discussion no matter how he
has been trained or whatever, from now on we
shut the boxes off before we remove slabs.

Q    And when you say -- did you have a
one-on-one conversation with him about that?

A    Yes, sir.

Q    Let me back up because you suggested
something.  Was the procedure prior to this
different?  Were people given to trying to do
this by hand?

A    Yes, sir.

Q    And did something happen to change the
idea on how that should be handled?

A    Yes, sir.  We had another fellow that got
his finger pinched, not severe, and enough is
enough.  I know we have done it that way for a
long time, and Ray Don has done it that way
for a long time, but enough is enough.  No
more from this point on, Ray Don, we are
stopping the boxes.  We are getting the slabs
out.”

On cross examination, Mr. Lawrence was questioned about how

the respondent could afford to stop the machine six to seven times
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per hour if it takes thirty minutes to fix the problem.  Mr.

Lawrence indicated in his testimony that there must be some

confusion that it takes about thirty minutes if the box has to be

unloaded wherein the wood logs are removed from the box; however,

in his testimony he stated that did not occur six or seven times

per hour.  Instead, only the hydraulic box which moves back and

forth had to be stopped wherein the wood slap could be removed or

cut off without the box having its hydraulic back and forth

movement.

Mr. Lawrence also testified that he did have some contact with

the claimant prior to his injury on June 25, 2012, and Mr. Lawrence

testified that the claimant did not appear to be intoxicated or

impaired in any manner that morning.

I find that the claimant has not been able to overcome the

rebuttable presumption that his injury was substantially occasioned

by the use of illegal drugs.  After having opportunity to see the

claimant testify in person, I do not believe that the claimant’s

testimony regarding when he last used marijuana is credible.  I

note that the claimant testified differently in the deposition

taken by the respondents than he testified at the hearing before

the Commission.  I also note that the claimant had previously been

terminated for a positive drug test that was discovered after an on

the job accident and subsequent drug screening.  Mr. Lawrence did

appear to be a credible witness to this administrative law judge.

He testified that he did not believe that the claimant appeared to

be intoxicated; however, there is no evidence that he had any type
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of training to make such a determination.  He also testified that

he had a one to one conversation with the claimant regarding the

appropriate way to remove slabs from the box when they were

sticking out in an inappropriate manner.  The claimant who is

lacking in credibility, testified that he had no knowledge that he

was suppose to stop the machine to alleviate the slab sticking out

of the box problem.  Again, I find that the claimant has failed to

rebut the presumption that his injury was substantially occasioned

by the use of illegal drugs and thus, under the Arkansas Workers’

Compensation Act, is not a compensable injury.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 29, 2012, and contained in

a pre-hearing order filed August 30, 2012, are hereby accepted as

fact.

2. A rebuttable presumption was created that the claimant’s

injury was substantially occasioned by the use of illegal drugs.

3. The claimant has failed to rebut the presumption that his

injury was substantially occasioned by the use of illegal drugs.
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4. The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable injury on June 25, 2012,

when his right index finger was amputated.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


