
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G100201

LINDA MULLEN, EMPLOYEE   CLAIMANT

DEPARTMENT OF HUMAN SERVICES, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION RESPONDENT
INSURANCE CARRIER

 OPINION FILED NOVEMBER 6, 2013       

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL L. ELLIG, Attorney, Fort Smith,
Arkansas.

Respondent represented by RICHARD S. SMITH, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On August 13, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on July 9, 2013,

and a pre hearing order filed on that same day.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and

with modification and without an objection is made part of the

record.  As a result of the pre hearing conference the parties

agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. Prior opinions are Res Judicata and the law of the

case.

3. By previous opinion/order of July 23, 2012, the claimant

was found to be an employee and the relationship of

employee-employer existed in October 2010.
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4.   The claim is controverted in the entirety.

5.   Compensation rates are $233.00 for TTD and $175.00 for

PPD.  The compensation rates were supplied via fax and

email subsequent to the hearing.

By agreement of the parties, the following issues are to be

litigated:

1. Whether claimant has a compensable injury.

2. Whether claimant is entitled to medical services.

3. Whether claimant is entitled to temporary total

disability.

4. Attorney’s fees.

The claimant contends that on October 28, 2010, she sustained

an employment related fall that resulted in compensable injuries to

her back, left hip, and left knee.  She further contends that these

injuries have and do require medical services and have caused her

to be temporarily totally disabled from October 29, 2010 through

the present.  She seeks the statutory attorney’s fees for her

attorney.  The respondents contend that claimant has not proven a

compensable injury.

The stipulations agreed to by the parties at the pre hearing

conference on July 9, 2013, and contained in the pre hearing order

filed on July 9, 2013, are hereby accepted as fact.  From a review

of the record as a whole to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear the testimony and observe the witness and her

demeanor, the following decision is rendered.
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FACTUAL BACKGROUND

The claimant is a fifty year old female(Record, 9).  The

claimant testified that she had previously injured her back in

2003.  She added that she was working for Eagle Crest residential

care at the time of the 2003 injury.  The claimant stated that she

was treated for that injury for five or six months(Record, 10).

The claimant testified that she was off work due to the 2003

injury, but was released and had returned to work(Record, 11).  The

claimant began working for the respondent in April or5 May of 2010.

She stated that she was injured on October 28 or 29 of 2010(Record,

12).  The claimant testified that she was transferring a person

from a wheelchair to the toilet when the person’s legs gave out.

She added that her “butt” hit the toilet, her leg went underneath

her and she landed on her knee(Record, 12).  The claimant continued

that after the accident, she was in extreme pain in her low back,

left hip and knee(Record, 12).  She stated that she reported this

incident to Misty Henderson.  She added that this was “the lady I

was supposed to report everything to”(Record, 13).  The claimant

stated that she was not sent to the doctor, but eventually saw a

doctor on her own(Record, 13).  She added that she went to the

Paris North Logan Mercy ER and had x-rays(Record, 13).  The

claimant testified that she was not to return to work until she saw

her primary care physician(Record, 14).  She continued that she was

not given any other treatment.  The claimant stated that she next

saw Dr. Guyer, her family doctor(Record, 14).  She added that she

saw Dr. Guyer on November 11, 2010, a week after going to the
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ER(Record, 15).  She stated that was not allowed to return to work,

but was not given any other treatment(Record, 15).  The claimant

stated that Dr. Guyer offered her medication containing morphine,

but she could not take it(Record, 15).  The claimant continued that

she returned to see Dr. Guyer on November 30, 2010 and he

recommended an MRI due to back spasms(Record, 16).  She added that

she was not given any other treatment.  The claimant stated that

she was supposed to return the doctor after the MRI, but did not

because she did not have any money(Record, 16).  She added that she

returned for a scheduled visit, but was refused(Record, 17).  She

stated that at that time, her back was hurting, her hip was hurting

and her knee was swelling(Record, 17).  She continued that she was

having back spasms(Record, 17).  In a letter dated, September 5,

2012, Dr. Guyer was asked if he had observed or palpated muscle

spasms during a November 11, 2010 examination, his response was

“possibly”(Respondent’s No. 1, p. 10).  Dr. Guyer’s notes from

November 11, 2010 reflect that the claimant had pain in the lumbar

spine and along the distribution of the left sciatic nerve.  Dr.

Guyer diagnosed “backache”(Respondent’s No. 1, p. 4).  The claimant

returned to the doctor in September 2012(Record, 17).  She added

that she did not return to the doctor earlier, because she did not

have any income(Record, 18).  The claimant saw Jim Saunders, a

physician’s assistant, at River Valley Primary Care(Record, 19).

Mr. Saunders’ notes from September 12, 2012, reflect that the

claimant had been treated by Dr. Guyer in 2010 and had an MRI.  The

MRI did not show any major pathology(Claimant’s No. 1, p. 1).  The
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records from the December 15, 2010 MRI reflect an impression of

degenerative disc changes at L2-3 and L4-5 levels.  They also

reflect a disc bulge diffusely at L2-3 and L3-4 as well as L4-5.

The report also noted mild left ward bulge of disc at L4-5

laterally, though no focal protrusion was seen(Respondent’s No. 1,

p. 7-8).  Mr. Saunders noted that the claimant was complaining of

knee pain and cramping in the calf.  He noted, apparently from the

information given to him by the claimant,  that the knee was

unstable, “gave out”, and locked.  He also noted that the claimant

complained of some knee spasms and swelling.  The notes, also based

on information given by the claimant, from that visit also reflect

that he claimant had hip pain(Claimant’s No. 1 p. 1).  Mr. Saunders

physical findings from the September 12, 2012 note that an

examination of the lumbar spine found that the claimant was tender

on the lumber vertebrae 3, 4, 5, more on the right, with spasms of

the paravertebral muscles on the right side(Claimant’s No. 1, p.

1).  Mr. Saunder’s notes regarding his physical examination of the

left hip reflect hip pain, felt in the left groin, with internal

and external rotation and with Patrick test.  He noted that the

trochanters are not tender(Claimant’s No. 1, p. 1).  An x-ray of

the left hip was performed on September 26, 2012 and showed a

normal hip(Claimant’s No. 1, p. 2-3).  Mr. Saunders notes from

September 12, 2012 related his physical examination of the left

knee reveal that the left knee is tender at the medial joint line.

There was creptius of the patella with flexion and pain with varus

stress.  He noted a negative Lachmans’ test and a positive
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MacMurray’s and Appley grind tests(Claimant’s No. 1, p. 1)  An MRI

of the knee was also performed on September 26, 2012.  The MRI

showed no meniscal tears. The patellar tendon was intact as well as

the medial and lateral ligamentous complexes.  The results also

showed no significant joint effusion.  The left knee MRI impression

stated that there might be some mild marrow inhomogeneity in the

femur, tibia and fibula, but that this could be within a normal

variance(Claimant’s No. 1, p. 4).  The claimant also had a normal

bone scan on October 4, 2012(Claimant’s No. 1, p. 5).  She was then

sent to Dr. Evans, an orthopedic surgeon, for her knee on October

11, 2012(Record, 19).  He took x-rays of the claimant’s knees and

scheduled a return visit in December(Record, 19-20).  The x-ray

report from the October 11, 2012 visit reflect that the claimant

had no fracture, focal sclerotic or obstructive changes.  There

were no joint fluid on the left knee and not acute fracture

line(Claimant’s No. 1, p. 6).  Dr. Evan’s notes from the October

11, 2012, visit reflect that the claimant told him she had pain in

the peripatellar area and that it hurt to squat and climb stairs.

He stated that there was swelling noted.  Dr. Evans added that the

claimant noted muscle spasms(Claimant’s No. 1, p. 10).  Dr. Evan’s

notes show that the claimant had atrophy of the quadriceps muscle

on the left, none on the right.  He also noted slight patellar

crepitus on the left and none on the right.  He noted diffuse

patellar tenderness on the left and none on the right.  He noted

that the claimant did not have effusion in either knee and no joint

line tenderness(Claimant’s No. 1, p. 10).  Dr. Evans noted that the
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x-rays of the weigh bearing left knee were normal.  He

additionally, noted that the MRI of the left knee showed patchy

marrow edema within the normal variant(Claimant’s No. 1, p. 10).

Dr. Evans assessed left knee anterior pain syndrome(Claimant’s No.

1, p. 10).  He recommended use of an exercise bike and a follow up

with the claimant in two months(Claimant’s No. 1, p. 10).  The

claimant did not keep the appointment.  She stated that she did not

have the money to return to the doctor(Record, 20).  

The claimant stated that at the time of the hearing, her knee

was still swelling and hurting.  She stated that she still had back

spasms and her hip hurt, but not all the time.  She added that

mostly she just had spasms in her back and knee.  She stated that

she could not squat without help(Record, 20).  The claimant

testified that she could not walk any distance(Record, 21).  The

claimant stated that he knee was getting worse and the spasms were

about the same, but not getting any better.  She added that the

spasms in her back “come and go”(Record, 21).  The claimant

continued that her knee swells three or four times a week(Record,

21).  She added that she would like find out what was wrong with

her back and see a specialist about her knee(Record, 21-22).    

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
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incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A Preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491,

206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the Commission has been asked to

determine if the claimant suffered a compensable injury to her

back, left hip and left knee.  Each of these injuries must be



G100201 - MULLEN -9-

addressed separately.  The Commission will first address the issue

of the claimant’s back injury.  The claimant testified that

subsequent to having a patient fall on her, she had back pain.

Additionally, she testified that she experienced spasms in her

back.  Jim Saunders noted lumbar spasms in his September 12, 2012

report.   It is well settled that muscle spasms can constitute

objective medical findings to support compensability, Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167(2000).  While the

Commission must consider the evidence of these spasms, it must also

look at all the evidence in total in determining the compensability

of the claimant’s back injury.  The respondent’s have submitted two

MRI’s.  The first MRI is dated October 21, 2003.  The second is

dated December 15, 2010 some weeks after the claimant’s accident on

October 28, 2010.  Both MRI’s note that the claimant has

degenerative disc disease or changes at L2-3 and L4-5, as well as

bulging discs.  These MRI’s are separated by some seven years, but

the findings are substantially the same.  There is no doubt that

the claimant has presented some objective medical findings in the

form of Jim Saunders’ notes confirming her testimony about back

spasms.  There is also no doubt that the claimant appears to have

a back condition.  However, the Commission cannot ignore the MRI

evidence submitted that shows the claimant had essentially the same

MRI results in 2003 and 2010, after her accident while working.

Additionally, Dr. Guyer’s notations from November 11, 2010 make no

mention of spasms.  Interestingly, when asked by letter, if he

palpated or observed muscle spasms during the November 2010
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examination, his answer was “possibly”.  Dr. Guyer’s response is by

no means convincing, especially in light of the fact that he did

not note spasms on his initial reports in November of 2010.  It

appears that the claimant suffered from degenerative disc disease

and continues to suffer from degenerative disc disease. In this

case, there are some objective medical findings in the form of

spasms. However, there are other objective medical findings that

support a contention that the claimant suffers from degenerative

disc disease.  The Commission must weigh the credibility of all the

evidence.  Having considered the testimony of the claimant, the

notations of Jim Saunders as well as the 2003 and 2010 MRI’s, I

cannot find that the claimant suffered a compensable back injury.

While Jim Saunders noted physical findings of back spasm, there was

no evidence to connect those back spasms to the October 28, 2010

accident.  Moreover, when that evidence is viewed in light of the

MRI’s, one must determine that the spasms could be a result of the

degenerative disc disease that both the 2003 and 2010 MRI’s

confirmed.  Here, while there are some objective medical findings,

as in Ford, there was no connection between the objective medical

findings and the incident of October 2010 that resulted in a

compensable back injury.

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, we have

numerous medical findings.  They however are conflicting and when

the Commission considers all the evidence it must determine that
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the claimant did not suffer a compensable back injury in October of

2010.  The claimant has not proven that she suffered a compensable

back injury in October 2010.  Having not found that the claimant

suffered a compensable back injury the issue of medical treatment

and TTD is moot.

The claimant has next asked the Commission to determine if she

suffered a compensable injury to her left hip.  Again, we must look

to Jim Saunder’s notations of September 12, 2012.  In those notes,

he stated that the claimant had hip pain felt in the left groin

with internal and external rotation and with Patrick test.

Additionally, the claimant testified that she suffered hip pain.

However, x-rays of the claimant’s hip appear to be normal.  Again

there are conflicting medical findings in the record.  While there

are no objective medical findings to support the contention that

the claimant has left hip pain, the x-rays of the hip appear to be

normal.  After considering all the evidence related to the

claimant’s hip, I find that the claimant did not suffer a

compensable injury to her left hip on October 28, 2010.  Since the

claimant did not suffer a compensable injury to her left hip, the

issue of TTD and medical treatment, as it relates to the left hip,

is moot.

Finally, the claimant has asked the Commission to determine if

she suffered a compensable injury to her left knee on October 29,

2010.  The claimant testified that she had knee pain and spasms.

Jim Saunders noted that the claimant’s knee was tender at the

medial joint line with crepitus over the patella.  Dr. Evans  also



G100201 - MULLEN -12-

noted crepitus and tenderness to the left knee.  Unlike Jim

Saunders, Dr. Evans noted no joint line tenderness bilaterally,

Neither Jim Saunders of Dr. Evans made observations of knee spasms

that would confirm the claimant’s testimony.  Dr. Evans noted that

while the claimant suffered from left knee anterior pain syndrome,

he noted that x-rays of the weight bearing left knee were normal.

Additionally, Dr. Evans noted that the MRI of the claimants left

knee showed patchy marrow edema by the distalfemur proximal tibia

but noted that this was thought to be a normal variant.  Standing

views of the claimants left knee taken in October of 2012, showed

no fracture, focal sclerotic or obstructive change, no joint fluid

and no acute fracture line.  The report also noted an impression of

no bony lesion.  While all these notations constitute objective

medical findings, there is nothing in the medical evidence that

ties the diagnosis of left knee anterior pain syndrome to the

accident on October 28, 2010.  Additionally the x-rays and MRI’s

are normal or within normal variants.  After reviewing all the

evident submitted, I cannot find that the claimant suffered a

compensable to her left knee on October 28, 2010.  The claimant may

indeed, have anterior pain syndrome, but I cannot conclude that it

was caused by the accident on October 28, 2010.  Since the claimant

has failed to prove that she suffered a compensable injury to her

left knee, the issue of TTD and medical as it relates to her left

knee is moot. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. In the case of all the alleged injuries, the record

reflects conflicting medical evidence.  After reviewing

all the evidence presented including the claimant’s

testimony I cannot find that she suffered compensable

injuries to her back, left hip or left knee.  While there

are objective medical findings of back pain, hip pain and

left knee anterior pain syndrome  I cannot find that

those medical findings relate the claimant’s condition to

the accident she suffered while working on October 28,

2010.  The claimant has failed to prove by preponderance

of the evidence that she suffered a compensable injury to

her back on October 28, 2010.  Additionally, she has

failed to prove by a preponderance of the evidence that

she suffered a compensable injury to her left hip and

left knee on October 28, 2010. 

2. Since the claimant has been found to have not suffered a

compensable injuries to her back, left hip and left knee

the issue of medical treatment and TTD is moot.

  ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                        
Amy Grimes
Administrative Law Judge


