
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G206153

CHRISTOPHER MORRIS, Employee   CLAIMANT

TYSON POULTRY, SELF INSURED, Employer RESPONDENT

 OPINION FILED MAY 17, 2013

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On February 25, 2013, the above captioned claim came before

the Workers’ Compensation Commission in Springdale, Arkansas, for

a hearing.  A pre hearing conference was conducted on August 21,

2012, and a pre hearing order filed on August 21, 2012.   A copy of

the pre hearing order has been marked as Commission’s Exhibit No.

1 and with modification and without an objection is made part of

the record.  As a result of the pre hearing conference the parties

agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On March 5, 2012,  the relationship of employee-self

insured employer  existed between the parties.

3. The appropriate weekly compensation rates are $186.00 for

temporary total disability and $154.00 for permanent

partial disability  benefits.

4. The claim is controverted in its entirety.
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By agreement of the parties the parties agreed to litigate the

following issues: 

1. Whether the claimant sustained a gradual onset injury to

his left shoulder on March 5, 2012.

2. The claimant’s entitlement to benefits if appropriate,

temporary total disability benefits from May 31, 2012 to

a date yet to be determined and the claimant’s

entitlement to medical treatment/expenses.

3. Attorney’s fees.

The claimant contends that in March of 2012, he injured his

left shoulder while lifting heavy chicken tubs at work.  The

claimant reserves all other issues.  The respondent denies that

claimant sustained an injury to his left shoulder arising out of

and during the course of employment with Tyson on or about March 5,

2012. Further, respondent raises the defense of notice.

Alternatively, respondent raises Ark. Code Ann. §11-9-411 in the

event claimant has utilized group health insurance and/or short

term disability benefits.

The stipulations agreed to by the parties at the pre hearing

conference on August 21, 2012, and contained in the pre hearing

order filed on August 21, 2012, are hereby accepted as fact.  From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and her demeanor, the following decision is rendered.
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FACTUAL BACKGROUND

The claimant is a 29-year-old male who went to work for the

respondent on January 16, 2012.   The claimant stated that he was

hired as a deboner(Record, 9).  The claimant described the deboning

process as taking the chicken off the bone and getting it ready for

shipment.  He added that he had to use his shoulders and arms.  The

claimant continued that he had to pull the chicken off the bone at

“pretty” rapid pace, at four birds per minute.  The claimant also

stated that he ran a hopper for a while and carried the totes of

chicken to the line.  He added that the totes weighed from 30 to

100 pounds(Record, 10).  The claimant stated that he picked up the

totes about every 30 minutes.  He added that he picked up the

totes, put them on cart, pushed the cart to another location,

picked up the totes, weighed them and then put them on a

pallet(Record, 11).  He added that it took about 30 seconds to move

them from one place to another on a rolling cart.  The claimant

stated that he had to rush to move the totes because they had to be

picked up every 30 minutes.  The claimant continued that he also

shoveled ice into the totes.  He stated that he did this repeatedly

so that the totes could be sealed for shipping(Record, 13).  He

added that he worked standing and shoveling.  The claimant stated

that he had to twist, turn, bend, and dig to pick up the ice.  He

added that some of the totes were stacked five feet tall and the

ice had to be dumped up into the tote(Record, 13).  The claimant

stated that he had to move about three feet back and forth putting

the ice in the totes(Record, 14).  He added that it took about



G206153-Morris -4-

fifteen to twenty minutes to fill one stack(Record, 14).  The

claimant stated that he eventually filed a claim for a left

shoulder injury.  He stated that he started having neck pain that

gradually got worse.  He added that it went all the way down to the

back of his left shoulder(Record, 14). The claimant stated that the

pain wrapped around across the left neck region to the bottom of

the shoulder blade(Record, 15).  The claimant stated that he first

saw the plant nurse and complained of numbness in his fingers.  He

added that his problems escalated from his neck to his shoulder.

The claimant stated that he was not sent to see a doctor, but went

to see a doctor on his own.  He added that he went to Mercy

hospital for neck and shoulder complaints(Record, 16).  The

claimant stated that he went to the emergency room in March of

2012.  He added that he complained of neck soreness.  The claimant

stated that he continued to work and continued to see the plant

nurse.  The plant nurse put heat or ice on the claimant’s

neck(Record, 17).  The claimant stated that when he first started

seeing the plant nurse he thought he had muscle soreness.  He

stated that the plant nurse told him he was sore from the job.  The

claimant stated that he thought it was something different.  He

added that he thought it was his neck but then it eventually went

down to his shoulder.  The claimant stated that he knew for sure

that it did not have anything to do with his previous neck

injury(Record, 18).  The claimant stated that he saw Dr. Ricciardi.

He added that he saw the doctor on his own, because the plant nurse

told him his injury was from his previous neck fusion.  The medical
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records submitted by the respondent from May 29, 2012 reflect that

the claimant presented with a complaint of shoulder

pain(Respondent’s Exhibit No. 1, p. 23).  The record reflects that

the claimant stated that an incident occurred two days prior at

home.  He stated that he fell.  The impressions lists on the May 29

visit reflect that the claimant had a contusion of the shoulder

region and pain in the left shoulder joint(Respondent’s Exhibit

No.1, p.27).  Dr. Ricciardi’s notations from May 31, 2012 reflect

that the claimant has left shoulder bursitis, left shoulder

impingement, left shoulder rotator cuff tendinitis without clinical

tear and AC joint degenerative joint disease from old grade two or

grade three left AC joint separation(Respondent’s Exhibit No. 1, p.

29).  The medical records from June 2, 2012 reflect the same

diagnosis.  Dr. Ricciardi made a recommendation for an MRI.  He

also noted that the claimant had lied about falling at home at a

May 29, 2012 medical visit.  The claimant testified that he had

told the respondent about the neck fusion before he was hired and

took a drug test(Record, 19).  The claimant added that he had not

seen a doctor between 2004 and the time of his 2012 shoulder issue.

The claimant continued that he had a clavicle injury in 2004.  He

added that it was sore and he understood that he had injured it.

The claimant stated that he was treated and had no other

troubles(Record, 20).  He stated that the pain was on the topside

of the clavicle midway to his neck and shoulder.  The claimant

testified that the pain was not in the same place with his 2012

shoulder injury.  He added that the pain was below his shoulder
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blade and in the left side of his neck.  The claimant stated that

he described his pain to Dr. Ricciardi(Record, 21).  

The claimant stated that he was sent to see Dr. Sidani by the

respondent.  He added that he was given a steroid shot.  Dr.

Sidani’s notes from July 2, 2012 reflect an injury date of June 18,

2012.  The claimant reported that his shoulder hurt after lifting

70 pounds of chicken above shoulder level(Respondent’s Exhibit No.

1, p. 32). Dr. Sidani also noted that the claimant’s MRI date was

June 7, 2012.  Dr. Sidani stated that the MRI was prior the

claimant’s date of injury of June 18, 2012(Respondent’s Exhibit No.

1, p. 32).  Dr. Sidani stated that the claimant had left shoulder

pain.  He stated that the shoulder pain most likely represented

rotator cuff tendinitis(Respondent’s Exhibit No. 1, p. 33).  He

continued that he had not been able to return to see Dr. Sidani or

Dr. Ricciardi because he did not have the money(Record, 22).  The

claimant added that he had not had problems getting work between

2004 and going to work for the respondent because of his shoulder

injury.  The claimant stated that he had been taken off work by Dr.

Ricciardi but was eventually returned to work with

restrictions(Record, 22).  Dr. Ricciardi’s notes from June 12, 2012

reflect that the claimant had a SLAP lesion of the left shoulder

and rotator cuff tendinitis(Claimant’s Exhibit No. 1, p. 2).  Dr.

Ricciardi noted that the claimant had a prior shoulder injury but

noted that he thought the current shoulder condition was related to

his repetitive duties and heavy lifting at work(Claimant’s Exhibit

No. 1, p. 2).  On the day of the hearing, the claimant stated that
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he was having a lot of problems with his shoulder.  He added that

he could not raise his arm above his head.  He stated that he had

pain and numbness. The claimant added that he could not sleep and

had muscle spasms(Record, 24).  The claimant stated that the pain

he was suffering was in the same area as when he last worked for

the respondent.  He added that he had not had any new injuries and

was terminated from work with the respondent in July of 2012.  The

claimant stated that he was not able to work because of his

shoulder.

On cross examination, the claimant confirmed that he was on a

leave of absence from February 28, 2012 until March 11, 2012.  He

agreed that he was off work on the date of the alleged injury.  He

stated that he was told to put an approximate date on the form he

filled out(Record, 32).  The claimant agreed that when he first

reported having numbness in his fingers, he stated that he did not

know what was causing the numbness.  The claimant continued that he

had first started having numbness in his left arm when he had first

had a neck injury in 2007(Record, 33).  He also agreed that he had

left arm numbness with his clavicle injury in 2004(Record, 34).  He

added that he was still having numbness in his left arm when he

went to the emergency room in 2007.  The claimant stated that he

requested and got a leave of absence on May 30, 2012.  The leave

was from May 30 to June 26, 2012(Record, 40).  The claimant

continued, on cross examination, that he saw Dr. Ricciardi on May

31, 2012 and told him that he had hurt himself at work on March 5,

2012(Record, 40).  The claimant stated that he was given work



G206153-Morris -8-

restrictions.  He continued that he advised the plant nurse on June

18, 2012 and was sent to see Dr. Sidani.  Dr. Sidani released the

claimant to return to work with the same restrictions.

The respondents called Ellen Mae Sullins as a witness. Ms.

Sullins is the plant nurse for the respondent.  Ms. Sullins

testified that the claimant had a positive answer for neck problems

on a post-offer health assessment (Respondent’s Exhibit No. 2, p.

4).  She stated that he advised his neck hurt when it was cold and

he had a C-5 fusion.    The witness also stated that the claimant

had a positive answer for shoulder problems (Respondent’s Exhibit

No. 2, p. 4).  The claimant stated that he thought the shoulder

problem was due to his neck(Record, 51). She continued that the

claimant also noted that he had arthritis in his neck and shoulder.

Ms. Sullins testified that the claimant was hired on January 16,

2012 and come into the nurse’s station on January 23, 2012.  She

stated that the claimant complained of sore neck, but did not

state that his issues were related to work.  Ms. Sullins testified

that she saw the claimant numerous times between February 2, 2012

and May 4, 2012, on each of those visits he complained about

various physical problems.   None of these complaints were related

to his left shoulder (Record 52-60; see also Respondent’s Exhibit

No. 1, p.34-38).  Additionally, the claimant did not advise that

any of his issues were related to his work.  The witness continued

that the claimant was seen on May 4, 2012 and on this visit he

complained about his left shoulder and left hand.  The witness

stated that she had over heard the claimant state that his left
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shoulder was separated three years ago.  She also noted that the

claimant had stated in his post-offer health assessment that he had

prior shoulder pain that he thought was due to his neck

(Respondent’s Exhibit No. 2  p. 5).   Ms. Sullins stated that the

claimant did not tell her, on the May 4, 2012 visit, that his

shoulder issues were related to work.  The claimant was seen at the

nurse’s station on May 11, 2012 complaining of left shoulder

soreness. The witness stated that he did not report a work-related

issue.  Ms. Sullins testified that the claimant returned to the

nurse’s station on May 21, 2012(Record, 62).  She stated that the

claimant advised that he had gone to his doctor about his shoulder.

Ms. Sullins stated that he told her that the doctor stated he

needed to see a specialist.  She stated that the claimant stated,

“I can’t afford to see one, so do I file workers’ comp.”(Record,

62; See also Respondent’s Exhibit No. 1, p. 34-38).  The nurse

stated that the claimant did not advise that he had been hurt at

work.  The witness stated that the claimant was seen several more

times without mention of a work-related injury(Record, 63-64).  The

witness stated that on June 18, 2012 the claimant produced a note

from Dr. Ricciardi stating that the claimant had work-related

injury.  She added that at that point, she had the claimant fill

out a Form N (Record, 65).       

   DISCUSSION

Arkansas Code Annotated. §11-9-102(4)(A)(ii)(a) defines

compensable injury in relevant part as:

“An injury causing internal or external
physical harm to the body arising out of and
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in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is: (a) caused by rapid
repetitive motion.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined in A.C.A. §11-9-

102(4)(A)(ii)(a).  A.C.A. §11-9-102(4)(E)(ii)(a) requires the

preponderance of the evidence standard and adds that the resultant

condition is compensable only if the alleged compensable injury is

the major cause of the disability or need for treatment. A

preponderance of the evidence means the evidence having greater

weight of convincing force. Smith v. Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W. 2d 442 (1947).  Therefore, under A.C.A. §11-9-

102(4)(A)(ii)(a) and (E)(ii), the claimant, without a specific time

and date of injury, must prove by a preponderance of the evidence

he suffered an injury due to rapid repetitive motion and that the

alleged injury is the major cause of his need for treatment.

Furthermore, to be compensable under the same burden, the claimant

must prove that the existence of physical injury or damage is

supported by the medical evidence. A.C.A. §11-9-102(4)(D) requires

that the compensable injury must be established by the medical

evidence. The statute also requires that the medical evidence be

submitted in the form of objective medical findings. Objective

medical findings are defined in A.C.A. §11-9-102(16)(A)(i) as those

findings which cannot come under the voluntary control of the

patient. 
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Additionally, the statute requires medical opinions addressing

compensability must be stated within a reasonable degree of medical

certainty, A.C.A. §11-9-102(16)(B). The Arkansas Court of Appeals

has addressed this issue in previous opinions and has long upheld

the compensability of gradual onset injuries which arise out of and

in the course of employment. Marco v. Bell International  48 Ark.

App 33, 888 S.W. 2d 663 (1994).  

In determining whether the claimant, in this case, suffered a

gradual development injury or cumulative trauma, one needs only to

look to recent Arkansas case law.  The Arkansas Court of Appeals in

Addison Shoe Co., et al v. Lavearn Moody, 2009 Ark. App. 797 sets

out the standard for establishing that a gradual onset or

cumulative trauma injury is compensable.  To do so, the claimant

must prove by a preponderance of the evidence: 1) The injury arose

out of the course of the employment; 2) The injury caused external

or internal harm to the body that required medical services; 3) The

injury was caused by rapid and repetitive motion and; 4) The injury

was the major cause of the disability or need for treatment,

Addison Shoe Co., (2009); Citing Lay v. United Parcel Service, J8

Ark. App. 35, 944 S.W. 2d 867 (1997).  In Addison Shoe, the

claimant worked as a heal padder which required the reaching up to

retrieve heal pads from a rack, separating the pads, and placing

them on a work table.  From the work table, the claimant installed

the heal pads.  She repeated the sequence for all shoes on her work

table, completing one thousand shoes per day working five days per

week, 7:00 a.m. to 3:30 p.m. with thirty minutes for lunch and two
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short breaks.  The claimant, in this case, worked for the

respondent for thirty years.  The Court of Appeals upheld the

Commission’s finding that the claimant suffered a gradual onset

injury that was caused by rapid and repetitive motion.  The

claimant’s injury was compensable.  In the present case, the

claimant first presented to the nurse’s station a few days after

going to work for the respondent on January 16, 2012.  After that

date, he repeatedly saw the plant nurse for various complaints

until May 4, 2012 when he complained of shoulder soreness.  Again,

the claimant did not relate to the plant nurse that his injury was

caused by work.  This claimant worked in several jobs for the

respondent, deboning, running a hopper, and shoveling ice.  He

testified that these jobs were fast paced and that he performed

them over and over again.  The claimant also stated, when he saw

the nurse, he thought that he had muscle soreness.  The claimant’s

post-offer assessment reveals that he had prior shoulder pain that

he attributed to a neck issue.  The claimant testified that his

shoulder issues began on March 5, 2012, however on cross

examination, he stated that was an approximate date.  Most notably

are Dr. Sidani’s notes from July 2, 2012.  In those notes, he

states that the claimant advised that the date of injury was June

18, 2012.  Dr. Sidani added that the claimant denied one specific

injury, but stated that his injury occurred while lifting the

chicken above shoulder level.  Dr. Sidani attributed the claimant’s

shoulder pain to rotator cuff tendinitis.  He stated that the claim

did not have a SLAP tear.  Clearly, this claimant never advised the
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plant nurse of a work related injury despite his numerous trips to

see her over a several month period.  Additionally, even upon

complaining of shoulder pain, he did not advise that he had been

injured at work.  This claimant has prior issues with his neck,

knee and shoulder.  The Commission cannot ignore the claimant’s

comment, “I can’t afford to see one [a specialist] so do I file

workers’ comp.”  A review of the medical evidence submitted, while

reflecting that the claimant may have some shoulder issues, reveals

only one notation that the claimant’s shoulder issues are related

to work.  Dr. Ricciardi’s records of June 12, 2012 reflect that the

claimant’s last visit was on June 1, 2012.  Additionally, he noted

that the claimant’s injury occurred on or about March 5, 2012 from

repetitive use and lifting 110 pound packages of chicken.  Dr.

Ricciardi also noted that the claimant had a shoulder injury five

years previous.  He did however, state that he felt that the

claimant’s current shoulder issues developed two months after he

began deboning.  Interestingly, Dr. Ricciardi stated that the

claimant had a SLAP lesion, that Dr. Sidani later found not to be

present.  In the case at bar, there was conflicting testimony and

evidence presented.  The finding of a compensable injury turns on

the credibility of the witnesses and the medical evidence.  I

cannot find the testimony of this claimant to be credible in light

of the testimony of the plant nurse along with the balance of the

evidence.  Additionally, I cannot find the one medical reference to

a work-related cause of the claimant’s injury to be credible in

light of the balance of the evidence.  There has been no evidence
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submitted that convinces the Commission the claimant’s work caused

his left shoulder issues.  The claimant’s current left shoulder

complaint are not the major cause of his need for treatment.  I am

not convinced that his work for the respondent was repetitive in

nature so as to cause the claimant’s issues with his left shoulder.

It is clear from the testimony in this case, as well as the

documented medical evidence submitted that the claimant did not

suffer a gradual onset injury to his left shoulder from repetitive

motion while working for the respondent on March 5, 2012. Having

determined that the claimant did not suffer a cumulative onset

injury, the issue of TTD and medical benefits are moot.  The

claimant’s attorney is not entitled to an attorney’s fee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant in this case has failed to

prove by a preponderance of the evidence that

he suffered a compensable gradual onset

injury to his left shoulder on March 5, 2012.

He has failed to prove that his shoulder

condition was caused by rapid and repetitive

motion while in the employ of the respondent.

Additionally, he has failed to prove that a

work-related injury  or condition was the

major cause of his disability and need for

treatment.   He did not provide credible

objective medical findings to support his

claim. Therefore, I find that he did not
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suffer a compensable injury by gradual onset

that manifested itself on March 5, 2012.

2. Having not found that the claimant suffered

a compensable injury, the issue of medical

benefits and TTD is moot.

3. The claimant’s attorney is not entitled to

a fee based on the above findings.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                            
                                  AMY GRIMES
                                  ADMINISTRATIVE LAW JUDGE


