
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G203658

DENISE MOORE CLAIMANT

NORTH HILLS LIFE CARE & REHAB RESPONDENT

CANNON COCHRAN MANAGEMENT SERVICES, INC. RESPONDENT
CARRIER

OPINION FILED APRIL 22, 2013

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On January 22, 2013, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on November 7, 2012, and a pre-hearing order was filed on

November 9, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Whether the claimant’s alleged specific incident low back

injury of March 11, 2012, is compensable.

2. Whether the claimant is entitled to medical treatment

related to her alleged specific incident low back injury.

3. Whether the claimant is entitled to temporary total

disability regarding her alleged specific incident low back injury

from July 2012 to a date to be determined.

4. Whether the claimant’s attorney is entitled to an

attorney’s fee.

Claimant’s contentions are:

“On March 12, 2012, claimant injured her back
at work lifting a patient.”

Respondents’ contentions are:

“A. The claimant allegedly injured her back on
3-11-12.  She did not report an incident or
give notice to the employer until 4-30-12.
She was not injured at work and she does not
have a compensable injury.

B. No attorney fee is due.”

The claimant in this matter is a thirty-seven-year-old female

who was employed by the respondent as a CNA.  Her job duties

included bathing, feeding, dressing, and lifting residents.  The

claimant has asked the Commission to determine whether or not she

suffered a compensable low back injury on March 11, 2012, in a

specific incident the claimant alleges.  The claimant gave the

following testimony about the specific incident she alleges:

“Q. What happened on March 11, 2012?

A. I was called to a room to help get a
resident off the floor.
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Q. What happened when you went in there?

A. Went in there and there was three nurses
and another CNA.  She was a Hoyer lift, but we
lifted her off the floor back onto the bed.

Q. What happened while you were lifting her?
Did you have an incident?

A. I just felt a sharp, stabbing pain and like
a burning sensation.

Q. Where was that sensation?

A. In my back, lower back.

Q. And did you report that incident?

A. No.

Q. And why not?

A. Because I just figured it would go away and
I would be okay.

Q. Did you continue your shift?

A. Uh-huh.

Q. Is that a “yes”?

A. Yes.”

The claimant testified that she completed the remaining three

hours in her shift after the alleged specific incident.  The

claimant testified that she did not report the incident to her

employer.  When asked why she did not report the incident, the

claimant stated, “Because I just figured it would go away and I

would be okay.”  The claimant did not work the following day as she

was scheduled to be off; however, she did return the next day and

completed her shift.  The claimant stated, “I was working with two

other CNAs, and they did most of the lifting that day and

transferring, because I was in pain...”
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Upon completing her shift, the claimant went to Washington

Regional Medical Center’s emergency room.  Medical records have

been introduced into evidence from the claimant’s visit there.

Following is a portion of the medical record from the claimant’s

treatment at the emergency room:

“CHIEF COMPLAINT: Patient presents for
evaluation of injury to the left lower back.
Patient presents for evaluation of pain to the
left lower back.  Patient presents for
evaluation of tenderness to the left lower
back.

HISTORIAN: History provided by patient.

MECHANISM OF INJURY: Mechanism of injury.
Body motion, probably from lifting a heavy
patient at work.

LOCATION: Symptoms are localized most severe
to left lower back.

QUALITY: Pain is sharp in nature described as
shooting.

SEVERITY: Maximum severity of symptoms severe.
Currently symptoms are severe.  Current
severity of pain rated as 9/10.

TIME COURSE: Gradual onset of symptoms.  Date
and time of onset was 2 days ago.  Symptoms
are worsening today.

ASSOCIATED WITH: No associated abdominal pain.
No associated bladder incontinence.  No
associated bowel incontinence.  No associated
fever.  No associated motor weakness.  No
associated numbness.  No associated problems
with urination.  Associated with radiation of
pain to the left buttock.  Associated with
sciatica on the left.”

In another portion of the medical records from the claimant’s ER

visit that day the following history of present illness section is

found at Claimant’s Exhibit No. 1, Page 7, it states:



5

“Completed Initial Assessment performed, pt.
reports low back pain that began on Sunday.
Unaware if injury occurred.”

At that time, the claimant was diagnosed as having back pain with

sciatica.  The claimant was given medication and removed from work

for a period of three days.  The claimant was given an off work

slip that is found at Claimant’s Exhibit No. 1, Page 2.  At the

hearing in this matter, the claimant gave the following testimony

regarding taking her off work to her employer:

“Q. And did you take that off-work note to
your place of employment?

A. Yes.

Q. And who did you give it to?

A. Brenda Crosswhite.

Q. And what is her title?

A. She’s the human resource manager.

Q. Is she here in the hearing room today?

A. Yes.

Q. And were you asked what happened to you?

A. No.

Q. Did you volunteer what happened to you?

A. No.

Q. Did you continue to work after the note ran
out?

A. No.

Q. Why not?

A. Because my doctor put me off of work and I
had to go to physical therapy and injections.

Q. What doctor were you seeing?
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A. Dr. Miller.”

On March 19, 2012, the claimant was seen by Dr. Mark Miller.

The medical report from that visit states the following:

“Onset: 1 week ago.  She does not recall any
injury.  She is a CNA and lifts people at work
all the time.  She did go to the emergency
room a week ago.  No x-rays were taken.  She
was given Hydrocodone.”

At that time the claimant was given prescription medications and

told to return in one week if symptoms worsened or if she was not

feeling any better.

On March 27, 2012, the claimant underwent an MRI of the lumbar

spine at Arkansas Medical Imaging.  Following is the impression

section from that diagnostic test:

“Mild degenerative changes involving the
lumbar spine with a 6 mm central protrusion
involving the L5-S1 level.”

On March 28, 2012, the claimant was seen at the Northwest

Arkansas Neuroscience Institute by Dr. Brent Weilert.  Following is

the history of present illness portion of that medial record:

“Back Pain: Denise Moore presents with
complains of gradual onset of constant
episodes of moderate left lower back pain,
described as sharp, dull, aching and tingling,
radiating to the left buttock and left thigh.
The symptoms resulted from a lifting motion.
The injury occurred at work.  Episodes started
about 3 months ago.  Symptoms are made worse
by sitting, lifting and bending.  Symptoms
have been worsening during the past 2 weeks.
Previous Evaluation: She had some minor back
pain over the last 3 months.  Began with
severe pain and tingling on March 13th.  She is
being scheduled for PT.”

At that time, the claimant underwent a lumbar epidural steroid

injection.
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It is clear from the claimant’s own testimony that she did not

report her alleged specific incident to the respondents until April

30, 2012.  Following is a portion of testimony about the roughly

six week period of time in which the claimant did not work prior to

her placing the respondents on notice that she was alleging a work

place injury.  During that time period the claimant requested and

was granted family medical leave from the respondents.  Following

is that portion of the claimant’s testimony:

“Q. (BY MR. RYBURN) It’s this document right
here (indicating).

A. Yes, that’s the day I told them.

Q. Is that your signature on that document?

A. Yes.

Q. Is that your handwriting on that document?

A. Yes.

Q. And this document is signed April the 30th

of 2012, so we are about six weeks down the
road that you first told your employer about
this being a work-related incident?

A. Yes.

Q. Okay.  Did you work during that six weeks?

A. No.

Q. Did you - what did you do during that six
weeks to - how did you - how did you leave it
with your employer when you stopped working?

A. My doctor had me off work and told me to go
to physical therapy, and that’s what I did.  I
thought I would get better and go back to
work.

Q. So your employer thought this was a
personal problem, or they didn’t know it was
because of lifting somebody at work?
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A. Yes.

Q. Did you file FMLA?

A. Yes.

Q. And when you filed FMLA, did you do that
with Ms. Crosswhite?

A. Yes.

Q. Did you tell her then?

A. No.

Q. Okay.  Help me understand this.  You kept
saying you thought it was going to get better?

A. Yes.

Q. But it wasn’t getting better, so you
reported it as work related?

A. Yes.

Q. But you took off before you reported it
because it was getting bad?  You had to take
FMLA?

A. Because I was still in therapy and Dr.
Miller said to go to Dr. Weilert.”

The medical records indicate that the claimant began physical

therapy with Trinity Rehabilitation and had a visit to that

rehabilitation center on April 10, 2012, April 12, 2012, April 17,

2012, April 19, 2012, April 24, 2012, and April 26, 2012.  The

claimant was then seen back by Dr. Miller on April 27, 2012.  The

medical record from that visit indicates that the claimant

continued to have complaints of pain in her back radiating into her

foot and also confirmed that she continues physical therapy and has

been scheduled for an additional epidural steroid injection.  At

that time, the claimant was again removed from work.  At Claimant’s
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Exhibit No. 1, Page 26, there is a note indicating that the

claimant should be excused from work as she is not able to lift or

bend at the waist and also that the claimant will be reevaluated in

two weeks.

Medical records indicate that the claimant then continued to

treat for her low back difficulties including epidural steroid

injections and physical therapy.

The respondents, in this matter, called Brenda Crosswhite as

a witness.  Ms. Crosswhite is the personnel director for the

respondent.  It was Ms. Crosswhite’s credible testimony that the

claimant did not report an on the job injury until April 30, 2012.

Following is her testimony regarding the claimant’s reporting of

the alleged injury:

“Q. She alleges this happened on March the 11th

of 2012.  Did she report an injury to you on
that date?

A. No.

Q. Did you know on that date through any other
source that she was injured?

A. No.

Q. Did you have any contact with her
whatsoever about a workers’ compensation claim
until she came to your office and filed this
Form N?

A. That is correct.  The first day I knew
about it was when she claimed it.

Q. So I believe the date of that was April -

A. 30th.

Q. - 30th of 2012.  She came to your office.
Did you have a conversation with her at that
time?
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A. She said that she had been injured on the
11th.  At that time, I didn’t know what I was
supposed to do, and I went and called my
corporate office, and the corporate office
said have her file all the paperwork.

Q. That’s really all that took place?

A. Uh-huh.

Q. Need to say yes or no.

A. Yes.”

Ms. Crosswhite also gave testimony regarding the claimant’s

previous filing for FMLA as follows:

“Q. In between the time this happened and she
filed a workers’ compensation claim, did she
take off from work?

A. Yes.

Q. Did she take off for treatment for her
back, or do you know?

A. She was on family medical leave.

Q. Did she file those papers with you?

A. Yes.

Q. While she was filling out the family
medical leave, did she ever say this is
because I hurt myself on the job?

A. No.

Q. Did you have any knowledge at all of her
having injured herself at work and that was
the condition she was taking family medical
leave for?

A. No.

Q. Now, she mentioned that there’s light duty
available if you are injured on the job at
North Hills, is that correct?

A. That is correct.
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Q. But you didn’t know she was injured on the
job, did you?

A. No, I did not.”

It is the claimant’s burden to prove that she suffered a

compensable injury to her low back on March 11, 2012.   Here, the

claimant is able to prove the existence of objective medical

findings regarding her alleged back difficulties.  The claimant is

able to prove those objective medical findings from an MRI of the

lumbar spine that was performed on March 27, 2012.  However, the

claimant must also prove a causal connection between the alleged

incident and those objective medical findings.

After review of the medical records in this matter and the

claimant’s testimony, I find that the claimant is not credible in

her account of an injury occurring on March 11, 2012.  The claimant

did not report this injury until April 30, 2012, to her employer.

Prior to reporting the injury, the claimant took off work under the

Family Medical Leave Act.  It was the claimant’s testimony that she

did not report this injury because she thought she was going to get

better.  Obviously, whatever difficulties the claimant was having

were severe enough to evoke her rights under the Family Medical

Leave Act.  It is not reasonable that she would not report this as

a work place injury had that occurred.

The claimant also introduced into evidence an employee injury

report that she filled out; however, the record is not clear as to

the date she filled out that report.  It is found at Claimant’s

Exhibit 2, Page 1.  The claimant also filled out an employee injury

statement.  That statement was filled out on April 30, 2012.
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Again, the same date the claimant reported her alleged work place

injury.  The claimant also introduced into evidence at Claimant’s

Exhibit No. 1, Page 4, a witness statement of Sara Longstreth who

is also an employee for the respondent.  The full body of that

statement follows:

“Resident was on floor.  Denise assisted with
getting resident off floor.”

That statement was filled out by Ms. Longstreth on April 30, 2012;

however, I note that it does not say anything or make any mention

of any injury or any complaints made by the claimant.

Again, it is the claimant’s burden to prove her alleged back

injury compensable.  The claimant has failed to do so in that I

find her testimony is not credible as she cannot prove the specific

incident she alleges actually occurred.  She also fails to prove

that she suffered a compensable injury on that date.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on November 7, 2012, and contained in

a pre-hearing order filed November 9, 2012, are hereby accepted as

fact.
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2. The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable injury on March 11, 2012.

ORDER

Pursuant to the above findings of fact and conclusions of law,

I have not alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


