
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G206962

HERNETTA MONROE, Employee   CLAIMANT

SUPERIOR INDUSTRIES, Employer RESPONDENT

CENTRAL ADJUSTMENT COMPANY, RESPONDENT
INSURANCE CARRIER/TPA

         OPINION FILED JUNE 26, 2013         

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On April 1, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing.  A pre hearing conference was conducted on December 11,

2012, and a pre hearing order filed on December 12, 2012.    A copy

of the pre hearing order has been marked as Commission’s Exhibit

No. 1 and with modification and without an objection is made part

of the record.  As a result of the pre hearing conference the

parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On August 2, 2012, the relationship of employee-employer-

carrier existed between the parties.

3. On August 2, 2012, the claimant sustained a compensable

injury.
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4. The compensation rates are $299.00 for TTD and $224.00

for PPD.

5. The claimant’s entitlement to temporary total disability

benefits are in dispute.

The parties agreed to the following issues to be litigated:

1. The claimant’s entitlement to temporary total disability

benefits.

2. Attorneys’ fees.

The claimant contends that on August 2, 2012, she was injured

when a hanger that holds up rims fell on her upper back.  She was

placed on one handed duty.  The claimant also contends that the

medical treatment in the form of a PRP injection was controverted.

The respondents contend the claimant was provided work within her

restrictions, however, the claimant refused said work and therefore

based on the present medical evidence is not entitled to any TTD

benefits.

The stipulations agreed to by the parties at the pre hearing

conference on December 11, 2012, and contained in the pre hearing

order filed on December 12, 2012, are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and her demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 48-year-old female who began working for the

respondent full time in June of 2012.  The claimant stated that she
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was working on the packing line, pushing the plugs out of rims.  On

August 2, 2012, the claimant sustained a compensable injury when a

hanger fell on her left side(Record, 8-10).  The claimant stated

that the hanger was where the rims were hung.  She added that the

hanger was above her and when it fell, she fell into a barrel and

passed out.  The claimant stated that she had pain in her elbow and

shoulder and went to a doctor(Record, 10-11).  She added that she

went to Washington Regional Hospital.  She stated that she was

taken off work for three days and told to keep ice on her

elbow(Record, 11).  The claimant stated that the same day, she saw

Dr. Moffitt and was sent back to work on light duty.  The claimant

confirmed that she had swelling near her left elbow.  She added

that prior to August 2, 2012 she had never had problems with her

elbow or shoulder(Record, 14).  The claimant stated that after

seeing Dr. Moffitt three times, he sent her for an MRI(Record, 14).

The claimant stated that she saw Dr. Arnold.  She added that he

sent her to therapy for twelve weeks and gave her a couple of

injections(Record, 15).  The claimant stated that she had  physical

therapy for her elbow and her left shoulder(Record, 17).  At the

time of the hearing, the claimant added that she was still injured

and she was still hurting.  She stated that after three injections

her elbow was better(Record, 17).  The claimant testified that she

was no longer working for the respondent.  She stated that she had

gotten a letter that she had been terminated.  The claimant

testified that she had last worked for the respondent in October of

2012.  The claimant continued that on the last day she worked, she
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had a statement from Dr. Arnold stating that she needed light

duty(Record, 18).  She added that the letter stated that she could

do light duty, but not left handed duty(Record, 18).  The claimant

stated that she was told that since she could not do work with her

left hand, she needed to go home and not return until she was

released by a doctor(Record, 18-19).  She added that she had not

been released to go back to full duty as of the day of the hearing.

The claimant stated that she was on restrictions to not use her

left hand at all and she could not lift more than five

pounds(Record, 19).  

The claimant called Trent Walton as a witness.  He was a team

leader for the respondent.  The witness stated that on October 8,

2012 when the claimant brought a doctor’s note he gave it to the

immediate supervisor.  Mr. Walton stated that the claimant was

asked if she could do something else and whether she was left of

right handed.  He added that when the claimant said she was left-

handed, she was offered a job removing plugs with one hand.  She

was then told there was no work for her.  The witness stated that

the claimant was not really offered anything else to do(Record,

47).  The witness stated that it would have been difficult to

remove the plugs with one hand.  He added that the job was a two-

handed job(Record, 48).  He added that a lot of the work for the

respondent required two hands(Record, 48).  The respondent

submitted a statement from Mr. Walton.  In the statement, Mr.

Walton stated that, on October 8, 2012,  the claimant was asked by

her supervisor if she could use her right arm.  Mr. Walton noted
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that the claimant stated, “no, I am left-handed.  He added that the

claimant was asked what she wanted to do and the claimant replied

she wanted to go home.  She was told that it was up to her and the

claimant said “Ok” and went to clock out(Respondent’s Exhibit No.

2).  

The respondent called Preston Lougee as a witness.  Mr. Lougee

is a supervisor for the respondent.  The witness stated that the

respondent offered light or restricted duty for injured

employees(Record, 60).  He added that he was involved in finding

jobs for injured employees and that he tried to find something that

would fit their needs(Record, 60).  The witness stated that he had

been involved in trying to find a job for the claimant.  Mr. Lougee

stated that the claimant had been brought to him by her supervisor,

looking for light duty work.  He stated that her paperwork stated

that she could not use her left arm, and he decided that she could

use her right-hand pulling plugs out of wheels(Record, 61).  The

witness stated that the claimant did not want to do the work he

offered because she was left-handed.  He stated that he did not

offer her any other jobs.  He added, “I felt that she wouldn’t do

anything that I offered, because everything was going to boil down

to the left hand, which she said she could not use”(Record, 62).

The witness continued that the job pulling plugs did not require

two hands.  He added that people did the job with one hand and that

a second hand was not needed to steady the wheel(Record, 63).  The

witness continued that not much force was needed to pull the plug.

Mr. Lougee also stated that if some of the wheels did not have
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plugs in them, the claimant would be allowed to sit down and wait

for wheels with plugs(Record, 64).  The witness stated the claimant

was given the opportunity to do work with her right hand.  He added

that she did not want to work with her right hand and she left work

on her own(Record, 64).  

The respondent also called Sylvia Phipps as a witness.  She

stated that she worked for the respondent, packing wheels on

pallets(Record, 66).  The witness stated that she knew the claimant

because she had given her a ride to work(Record, 67).  She stated

she began giving the claimant a ride before she was injured.  She

added that she also gave the claimant a ride after she was injured

on the days that she worked(Record, 68).  Mr. Phipps stated that

the claimant, in October, told her she had been taken off work for

six weeks and would not need a ride until mid November(Record, 68).

The witness added that she had seen people pull plugs with one

hand(Record, 69).  

The respondent also called Glenna Akin as a witness.  Ms. Akin

is the workers’ compensation administrator for the respondent.  She

stated that the respondent had a policy about attendance.  She

added that an employee could miss 50 points and after that they

were terminated(Record, 74).  Ms. Akin stated that she advised that

claimant to make an appointment with the company doctor.  After

that, the witness stated that she heard from the claimant, “wanting

to get her work comp. turned on.”  The claimant stated, “she hadn’t

been coming to work and needed to get paid”(Record, 76).  The

witness stated that she told the claimant that the respondent had
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light duty work available and that she did not understand why the

claimant was not coming to work(Record, 76).  The claimant stated

that she had an attorney and the witness terminated the

conversation(Record, 76).  Ms. Akin stated that she had checked

with the claimant’s supervisor and there was light duty work

available(Record, 76). The witness stated that the respondent tried

to accommodate the light duty work.  She added that the claimant

was eventually terminated with 200 points.  The witness stated that

the claimant had accumulated more than 50 points in August(Record,

77).  Ms. Akin stated that the claimant’s date of termination was

October 17, 2012(Record 78).     

The medical records submitted reflect that the claimant was

seen at Washington Regional on August 2, 2102 and was taken off

work until August 5, 2012(Claimant’s Exhibit No. 1, p. 4;

Respondent’s Exhibit No. 1, p. 1).  However, Dr. Moffitt’s notes

from August 2, 2012 reveal that he returned the claimant to work on

that date(Claimant’s Exhibit No. 1, p. 12).  Emergency room notes

from August 8, 2012 show that the claimant was put on light duty

and allowed to return to work in two days(Claimant’s Exhibit No. 1,

p. 30).  However, again on August 8, 2012 Dr. Moffitt’s physician’s

report shows that he returned her to work on that day(Claimant’s

Exhibit No. 1, p. 31).  Furthermore, Dr. Moffitt’s notes from

August 8th reveal that the claimant became combative during the

doctor’s discussions with her.  He noted that he felt that she

could continue working right-handed duty and that her condition

could be “self limited”(Respondent’s Exhibit No. 1, p.16).  Dr.
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Moffitt’s notes from August 16, 2012 also reveal that the claimant

was again returned to work on that day(Claimant’s Exhibit No. 1, p.

38).  He also noted that the claimant could continue to work with

the same restrictions she had been given earlier(Respondent’s

Exhibit No. 1, p. 19).  Dr. Moffitt’s notes from August 23, 2012

also reveal that she was returned to work on that date(Claimant’s

Exhibit No. 1, p. 42).  Dr. Moffitt also noted that the claimant

was to remain on the same restrictions(Respondent’s Exhibit No. 1,

p. 20).  On September 13, 2012, Dr. Moffitt’s letter to Glenna Akin

revealed that he had concerns about his continued treatment of the

claimant.  Additionally, he noted that she was noncompliant and not

cooperative(Claimant’s Exhibit No. 1, p. 48).  On September 13,

2012, Dr. Johnson’s notes reveal that the claimant was allowed to

work with restrictions of a one pound  limit on the left side, no

climbing and no driving.  On October 22, 2012, Dr. Arnold wrote a

letter stating that he first saw the claimant on October 9, 2012

and that she was on no left arm duty.  He added, “her work has no

work for her with these restrictions and she hasn’t been working

since her injury”(Claimant’s Exhibit No. 1 p. 75).  He continued

that he did not know when the claimant could return to work.   

DISCUSSION

 The claimant has asked the Commission to determine her entitlement

to temporary total disability.  Temporary total disability is that

period within the healing period in which the employee suffers a

total incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  Here, the claimant
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was placed on light duty beginning on August 8, 2012.  The medical

records reflect that the claimant was initially taken off work for

about three days.  On that same day, was seen by Dr. Moffitt and he

returned her to work with restrictions.  Those restrictions were

that the claimant be allowed to do one handed work(Claimant’s

Exhibit No. 1, p. 13).  It appears from the evidence that there was

never any change to the claimants allowed duty or restrictions. 

Additionally, the claimant continued to be returned to work with

the same restrictions as above.  There was no evidence presented

that the claimant was ever taken off work for an any extended

period of time by any doctors who treated her.  Clearly, from the

beginning of her treatment she was found able to work light duty

with the use of her right hand.  Furthermore, the claimant in this

case testified that she was not offered any other options for work

and was sent home.  However, there is conflicting testimony on this

issue.  The claimant’s supervisor, Preston Lougee, stated that the

claimant was offered a light duty job that would allow her to use

only her right hand.  Mr. Lougee testified that the claimant

refused to accept this work as she was left-handed.  She then left

the work place.  Furthermore, Mr. Lougee stated that he felt the

claimant was unwilling to do any work offered with her right hand.

The claimant’s own witness confirms much of Mr. Lougee’s testimony.

The testimony and written statement of Trent Walton confirmed that

the claimant refused the one handed work that was offered to her.

The claimant was eventually terminated on October 17, 2012.  Ms.
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Glenna Akin confirmed in her testimony that the claimant was

offered light duty work.  

Clearly the claimant, in this case, refused to accept the

light one handed duty offered to her.  Her refusal continued until

the time that she was terminated.  Additionally, there is no

evidence that the claimant returned to her place of employment, at

any time, and accepted any light or one-handed duty that was

offered to her.  There also, is no evidence that the respondent

refused the claimant any employment which she stood ready to

accept.  This claimant refused to accept the work that was offered

her, therefore, she at no time suffered a total incapacitation to

earn wages.  She is not entitled to temporary total disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant, in this case, has failed to

prove that she is entitled to temporary total

disability.  Clearly, she refused the light,

one-handed duty that was offered to her and

she continued to refuse she work until she was

terminated by the respondent.

2. Having found that the claimant is not entitled

to temporary total disability, the claimant’s

attorney is not entitled to an attorney’s fee

based on the above findings.
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ORDER

Based on the above findings, I have no alternative but to 

deny and dismiss this claim in its entirety.

IT IS SO ORDERED

                        
Amy Grimes 
Administrative Law Judge
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June 26, 2013

Ms. Evelyn Brooks
Attorney at Law
P. O. Box 728
Fayetteville, AR 72702

Mr. Curtis L. Nebben
Attorney At Law
P.O. Box 3618
Fayetteville, AR 72702

 Re: Hernetta Monroe v. 
     Superior Industries Intl. AR LLC
     WCC File: G206962

    

Counselors:

Enclosed please find a copy of an Opinion rendered this date
together with a copy of appeal procedure.

Yours truly,

AMY GRIMES
Administrative Law Judge

AG/cb

Enclosure

Certified Mail
Return Receipt Requested

c:Hernetta Monroe
  401 S. Lewis #17B
  Fayetteville, AR 72701


