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Hearing before Administrative Law Judge O. Milton Fine II on March 6, 2013 in Mountain
Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 6, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on January 14, 2013.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment of the third at the hearing, and the addition of a three more there, they are the

following, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about December 1, 2011,

and at all relevant times.

3. Claimant’s average weekly wage of $316.73 entitles her to compensation

rates of $211.00/$158.00.

4. Respondents have controverted all further benefits under this claim.

5. Claimant last worked for Respondent Pine Lane Therapy & Living Center

(“Pine Lane”) on December 22, 2011.

6. Claimant returned to work on November 8, 2012.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the amendment of the fourth at the hearing, and the addition of a sixth one there, they

now read:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury to her lower back.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits from

December 22, 2011 to November 8, 2012.

5. Whether Claimant is entitled to a controverted attorney’s fee.

6. Whether Respondents are entitled to an offset.

All other issues have been reserved.
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Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that she sustained a compensable injury to her lower

back, as she was performing employment services for the respondent

employer.

2. The claimant contends that she is entitled to reasonable and necessary

medical treatment.

3. The claimant contends that she has not been able to work due to her injury

and that she is entitled to temporary total disability benefits.

Respondents:

1. Respondents contend that the claimant did not suffer a compensable injury

on or about December 1, 2011.

2. Respondents contend there are no objective findings to support a work-

related injury.

3. In the event compensability is found, Respondents contend that the medical

documentation does not support entitlement to indemnity benefits, additional

medical treatment is not reasonable and necessary, and in the event the

claimant is found entitled to indemnity, she received unemployment benefits

for which Respondents should be entitled to a credit toward any indemnity

entitlement.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 4 will be admitted into evidence and given due

weight.

4. The Arkansas Workers’ Compensation Act is constitutional.

5. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her lower back.

6. Because of the above finding concerning compensability, the remaining

issues are moot and will not be addressed.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 4

Claimant offered into evidence the transcript of her September 11, 2012 deposition.

Respondents objected because (1) the exhibit was not disclosed to them at least seven

days prior to the hearing; and (2) the deposition is a discovery and not an evidentiary one,
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allegedly containing hearsay testimony.  I took the matter under advisement at the hearing

and permitted Claimant to proffer the exhibit.

With respect to the first objection, my prehearing order reads in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing . . . Evidence not disclosed in compliance with this
Order shall not be considered as evidence unless prior permission of the
Commission is obtained and for good cause shown.

Respondents’ counsel was the one who took this deposition.  They had possession of the

transcript well in advance of the seven-day period.  Moreover, as reflected by Claimant’s

prehearing question response, her Exhibit 5, Respondents had notice of her reservation

of the right to offer the deposition at the hearing.  This objection is, consequently,

overruled.

With regard to their second objection, Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002)

provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  I have the discretion to admit or exclude the

evidence.  See Coleman v. Pro Transportation, Inc., 97 Ark. App. 338, 249 S.W.3d 149

(2007).  After due consideration of this matter, I find that admission of Claimant’s

deposition will help to “best ascertain the rights of the parties.”  Accordingly, Claimant’s

Proffered Exhibit 4 is hereby admitted into evidence and will be given due weight.
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CASE IN CHIEF

Summary of Evidence

The witnesses were Claimant; Lillie Dean, the director of nursing at Respondent

Pine Lane; and Christy Deathreage, the office manager at Pine Lane.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, her February 15, 2013 motion to

recuse, brief in support thereof, and attached documentation, consisting of 394 pages (per

Commission policy, this exhibit, separately bound, has been retained in the Commission’s

file); Claimant’s Exhibit 2, letters pertaining to her constitutional challenge, consisting of

one index page and six numbered pages thereafter; Claimant’s Exhibit 3, the record of

Claimant’s June 28, 2012 visit to Dr. Terry Green, consisting of one index page and four

numbered pages thereafter; Claimant’s Exhibit 4, the transcript of her deposition taken

September 11, 2012, consisting of 62 transcribed pages; Claimant’s Exhibit 5, her

prehearing filings, consisting of 11 pages; Respondents’ Exhibit 1, their March 5, 2013

response to Claimant’s motion to recuse, consisting of two numbered pages; Respondents’

Exhibit 2, a compilation of Claimant’s medical records, consisting of one index page and

16 numbered pages thereafter; Respondents’ Exhibit 3, non-medical records including

Claimant’s wage records, a First Report of Injury or Illness, a Form AR-N, records from the

Arkansas Department of Workforce Services, correspondence, a Form AR-C, the Form

AR-2, and a surveillance report and photographs, consisting of two index pages and 33

pages thereafter; and Respondents’ Exhibit 4, a DVD containing surveillance footage of

Claimant.
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ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on February 15, 2013 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments thereto.  Therein, she has argued, inter alia, that the provisions of

the Arkansas Workers’ Compensation Act (the “Act”) that provide for the establishment of

administrative law judges are unconstitutional.  In their March 5, 2013 response,

Respondents assert that Claimant’s challenges are invalid.

The points raised in Claimant’s motion are virtually identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it

should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

B. Compensability

Claimant has argued that she sustained a compensable injury to her lower back as

the result of a specific incident at work on December 1, 2011.  Respondents, in turn, deny

that she can meet her burden of proof.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) defines “compensable

injury”:

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]
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A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  “Objective findings” are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant, who is 26 years old, was employed as a certified nursing assistant at Pine

Lane during the period at issue.  She testified that the following took place on December

1, 2011:
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I had transferred a resident from the floor to a chair and I had, I guess, I had
lifted her the wrong way, I instead of using my legs I may have used my
back, I am not positive what happened.  And once I’d gotten her in the chair,
I had felt pain in my back, I got my hands out from underneath her and lost
balance, but I didn’t really think it was anything big when it happened until
later that night and the next day.

As stated above, in order to meet her burden of proof, Claimant must show, inter

alia, that she has an objective finding of a back injury.  Her medical records in evidence

reflect that she first sought treatment on December 12, 2011–from the Burnett, Paden,

Lincoln Medical Clinic.  However, that record reflects no objective findings.  The next record

is the report of her lumbar MRI, which took place on January 12, 2012.  But Dr. William

Landrum, the radiologist who read it, wrote on January 13, 2012:

Read

MRI of the lumbar spine 01/12/2012
Sagittal and axial T1-and T2-weighted scans of the lumbar spine are
obtained.  Vertebral bodies are of normal height and signal.  The
intervertebral disc appears normal at all levels.  No disc bulge or herniation
is seen.

Impression
Essentially normal MRI of the lumbar spine.

The remaining records are those of her visits to Dr. Terry Green, beginning May 3, 2012.

Each such record bears the following diagnosis:  “Posterior herniation of lumbar disc (ICD9

722.10).”  However, in none of these is the level of the alleged herniation identified.

Moreover, Dr. Green never revealed what diagnostic tool he employed, if any, to arrive at

this diagnosis.  Nothing shows he ever saw her lumbar MRI, or Dr. Landrum’s report

thereon.  This was still the case even when he began to add the notation “Confirmed” after

the diagnosis, beginning on May 17, 2012 report.
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The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  After consideration of the evidence,

I credit Dr. Landrum’s finding of no lumbar bulges or herniations, per the MRI; but I do not

credit Dr. Green’s apparently baseless finding to the contrary–which, again, does not even

identify the level of the alleged herniation.  Based on this, I cannot find that objective

findings of a lower back injury are in evidence.  To do otherwise would be engaging in

speculation and conjecture–and that is not permitted.  See Dena Construction Co. v.

Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Therefore, I am compelled to find

at the outset that Claimant has not proven by a preponderance of the evidence that she

sustained a compensable back injury.

C. Remaining Issues

Because I have found that Claimant has not met her burden of proof concerning

compensability, the remaining issues–whether Claimant is entitled to reasonable and

necessary medical treatment, temporary total disability benefits and a controverted

attorney’s fee, and whether Respondents are entitled to an offset–are moot and will not be

addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


