
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F811312

JOSE MEDINA CLAIMANT

GLIDEWELL CONSTRUCTION, INC. RESPONDENT

EMPLOYERS MUTUAL CASUALTY CO. RESPONDENT
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OPINION FILED FEBRUARY 4, 2013

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith,
Arkansas.

Respondents represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On November 8, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 8, 2012, and a pre-hearing order was filed on

October 8, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his right

elbow and right ulnar nerve on July 14, 2008.
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4. The claimant is entitled to a weekly compensation rate of

$460 for temporary total disability and $345 for permanent partial

disability.

5. The respondents have accepted and paid a 6 percent

anatomical impairment rating to the right upper extremity.

6. Prior opinions are res judicata and the law of this case.

7. The claimant received medical treatment from Dr. Cos on

December 6, 2010, which was paid for by the respondents on 1m 11,

2011, and that is the last benefits paid by the respondents.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to an additional 3 percent

anatomical impairment to the right upper extremity.

2. Whether the claimant is entitled to reimbursement for

additional medical treatment received for his compensable right

elbow and ulnar nerve injuries.

3. Whether the claimant is entitled to reimbursement for

mileage.

4. The respondents have raised the statute of limitations as

a defense.

5. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that during and within
the scope of his employment on July 14, 2008,
he sustained an injury to his right elbow and
right ulnar nerve.  The Claimant received
payment for the 6% impairment to the right
upper extremity paid by the Respondents.  The
Claimant is entitled to an additional 3% to
the upper extremity and permanent disability
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benefits.  The Claimant is entitled to
reimbursement for medical expenses incurred
for the treatment of his right elbow,
including payment of a FCE paid for by the
Claimant.  The Claimant is entitled to
reimbursement for medical expenses that he
incurred for treatment to his right elbow by
Dr. Wesley Cox.  The Claimant is entitled to
mileage expenses for the trips that he has
made to and from the doctor for medical
treatment.  The Claimant is entitled to
attorney’s fees, since all of these benefits
have been controverted in their entirety.”

Respondents’ contentions are:

“a. Respondents contend that this claim is
barred by the statute of limitations.  In the
alternative, Respondents contend that Claimant
has failed to meet his burden of proving
entitlement to additional medial treatment

b. See response under subsection a.  In the
alternative, Respondents contend that Claimant
has failed to meet his burden of proving
entitlement to additional PPD:

c. See response under subsections a and b.”

The claimant, in this matter, is a fifty-eight-year-old male

who suffered an admittedly compensable injury to his right elbow

and ulnar nerve on July 14, 2008.  The claimant has asked the

Commission to consider whether he is entitled to an additional 3

percent anatomical impairment to the upper right extremity and

whether the claimant is entitled to reimbursement for additional

medical treatment received for his compensable right elbow and

ulnar nerve injuries.  The respondents have raised the statute of

limitations as a defense.

The parties have stipulated that the claimant received medical

treatment from Dr. Cox on December 6, 2010, which was paid for by

the respondents on January 11, 2011.  That is the last benefits
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paid by the respondent.  On January 12, 2012, the claimant filed an

AR-C claiming additional medical expenses and treatment to the

right shoulder, permanent partial disability, wage loss, and

attorney’s fees.  The claimant alleged this shoulder injury was

also a result of his July 14, 2008, incident.

On May 11, 2011, a hearing was held before this administrative

law judge.  At that time, the parties had agreed that the following

stipulations and issues were to be determined at the hearing:

“By agreement of the parties the following
stipulations were submitted to the Commission
for its consideration:

1. The Arkansas Workers' Compensation
Commission has jurisdiction of this claim.

2. On all relevant dates, the relationship of
employee-employer-carrier existed between the
parties.

3. The claimant sustained compensable injuries
to his right elbow and ulnar nerve.

4. the claimant has received unemployment
benefits from at least December 6, 2010, to
the date of the hearing.

5. The claimant’s weekly compensable rates are
$460 for temporary total disability and $345
for permanent partial disability.

6. The respondents are entitled to an offset
for unemployment benefits from December 6,
2010, to a date yet to be determined.

By agreement of the parties the issues to
litigate are limited to the following:

1. Compensability of the claimant’s right
shoulder injury of July 14, 2008.

2. Related medical.

3. Temporary total disability from December 6,
2010, to a date yet to be determined.
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4. Attorney’s fees.”

On May 18, 2011, the claimant was seen by Dr. Wesley Cox.

Following is the medical report from that visit:

“HISTORY: Jose returns to the clinic today for
evaluation.  He was last here on 12/6/10.  I
recommended MRIs of his shoulder and of his
elbow.  These have not been approved by
Workmen’s Comp.  He has since hired an
attorney to help him with his Workmen’s Comp
claim.  No other changes.

PHYSICAL EXAMINATION: Unchanged and consistent
with that of December 6, 2010.

ASSESSMENT:
1. Right shoulder pain.
2. Right elbow DJD with limited motion.
3. Right ulnar neuritis.

PLAN: I have visited with Jose about his
shoulder and about his elbow.  Similar to our
last visit, this has been going on for a long
time.  We need MRI scans here to get a clear
understanding of what is going on in his
shoulder and in his elbow and until these are
approved, I would not consider any sort of
treatment options appropriate.  If he has any
questions, concerns, or other issues, I will
see him sooner.  Otherwise, I will see him as
soon as these results are made available.
These were requested through Workmen’s Comp
and they have not been approved.  He is going
to call his attorney and see if he recommends
them using the private insurance or not.  I
will defer to their decision her but without
MRIs moving forward, we are certainly stalled
out.”

The claimant also received an MRI of the right shoulder at St.

Edward Mercy Medical Center on May 25, 2011, along with an MRI of

his right elbow.  The claimant continued with treatment and was

again seen by Dr. Cox on June 13, 2011, when he was assessed with

a high grade partial thickness supraspinatus tear, right shoulder

AC joint DJD and right elbow, advanced DJD.
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On August 8, 2011, this administrative law judge issued an

opinion regarding the hearing that was conducted on May 11, 2011.

Following are the findings of fact and conclusions of law from that

opinion.  I note that no appeal was taken from the opinion of this

administrative law judge and those findings of fact and conclusions

of law have since become final:

“1. The stipulations agreed to by the parties
at the pre-hearing conference conducted on
March 16, 2011, and contained in a pre-hearing
order filed March 17, 2011, are hereby
accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence the existence of
objective medical findings regarding his
alleged right shoulder injury.

3. The claimant has failed to prove by a
preponderance of the evidence that his alleged
right shoulder injury of July 14, 2008, is
compensable.

4. The claimant has failed to prove by a
preponderance of the evidence his entitlement
to any benefits in this matter.”

On September 8, 2011, the claimant’s attorney, Mr. Stephen

Sharum, authored a letter to the respondents’ attorney, Mr. Scott

Zuerker.  Following is the body of that letter:

“Please find enclosed a follow-up medical
appointment with Dr. Wesley Cox of June 13,
2011 on Mr. Medina.  He continues to be
monitored for the right elbow as well as the
right shoulder.  We believe this appointment
should be paid for because of the continued
treatment of the right elbow.  It is my
understanding that Mr. Medina will be followed
for the right shoulder and injury and for the
right elbow condition.  Mr. Medina has
discussed with Dr. Cox the appropriateness of
having a right elbow replacement, which is
something they have discussed.  Prior to that
follow-up medical care, the right shoulder
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will be first addressed.  Please advise if you
have any questions.  I remain with kindest
regards.”

On October 17, 2011, the respondents’ attorney, Mr. Scott

Zuerker, authored a letter to claimant’s attorney, Mr. Stephen

Sharum, in response to Mr. Sharum’s September 8, 2011, letter.  The

body of that letter follows:

“This will confirm the conversation we had at
lunch the other day.  The file that I could
not recall the name was Medina.  Please be
advised that my client will not voluntarily
pay for the June 13, 2011 visit of Dr. Cox.
We will certainly not pay for any additional
right shoulder complaints and my client has
advised me to let you know that we will not be
providing any more treatment with Dr. Cox.

By copy of this letter, I am confirming the
same with my client and will let you know if I
have misstated this.”

On July 6, 2012, the claimant in this matter filed an AR-C

requesting additional benefits for medical expenses that were

incurred by the claimant after the first hearing on the right elbow

and for an increase in claimant’s anatomical impairment rating to

9 percent to the upper extremity.

Ark. Code Ann. §11-9-702(b)(1) states, “A claim for additional

compensable shall be barred unless filed with the commission within

one (1) year from the date of the last payment of compensation or

two (2) years from the date of the injury, whichever is greater.”

In the present case, the parties all agree that January 11, 2011,

was the last time the respondents made payment for benefits

regarding the claimant’s admittedly compensable right elbow and

ulnar injuries.  Those injuries were sustained by the claimant on
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July 14, 2008.  The claimant did not file an AR-C for additional

benefits regarding his right elbow and ulnar injuries until July

26, 2012.  That date is more than a year from the date of the last

payment of compensation and greater then two years from the date of

the initial injury.  Although a hearing was held in May 2011 and an

opinion issued in August 2011, that hearing dealt specifically with

the claimant’s allegations that he also suffered a right shoulder

injury on July 14, 2008.  That right shoulder injury was determined

not to be a compensable injury.  Although both the claimant’s right

elbow and ulnar injuries were mentioned in the pre-hearing order,

that mention was simply to stipulate that on July 14, 2008, an

injury to the right elbow and ulnar nerve did occur and were

accepted as compensable by the respondents.  No benefits were

sought regarding the elbow or ulnar nerve.  In the present matter,

the claimant’s claims for additional benefits regarding his

admittedly compensable right elbow and ulnar nerve injuries are

barred by the statute of limitations pursuant to Ark. Code Ann.

§11-9-702(b)(1).  

In the claimant’s brief to the Commission, the claimant argued

that equitable estoppel should bar the respondents from denying

benefits due to the statute of limitations.  The claimant cited

Snow v Alcoa, 15 Ark. App. 205, 208-209, 691 S.W.2d 194, 196 (Ark.

App., 1985).  At that time, the Court stated:

“Estoppel is an equitable doctrine which is
invoked in appropriate circumstances to
prevent a party from prevailing on purely
technical grounds after having acted in a
manner indicating that the opposing party’s
strict compliance with the technicality would
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not be required.  In Foote’s Dixie Dandy v.
McHenry, Adm., 270 Ark. 816, 607 S.W.2d 323
(1980), the Arkansas Supreme Court stated the
necessary elements of estoppel.  The court
said:

(1) the party to be estopped must
know the facts; (2) he must intend
that his conduct shall be acted on
or must so act that the party
asserting the estoppel had a right
to believe it is so intended; (3)
the latter must be ignorant of the
true facts; and (4) he must rely on
the former’s conduct to his injury.
Foote’s Dixie Dandy, supra, at page
823, 607 S.W.2d 323.”

In the present case, the claimant was represented by counsel

throughout the years of 2011 and 2012.  As Mr. Sharum entered his

appearance as attorney of record in early January 2011.  The

claimant, in this matter, clearly had notice that the respondents

had refused to pay for any additional medical treatment as is

pointed out in Dr. Cox’s May 18, 2011, medical record where Dr. Cox

thoroughly discusses that treatment he has recommended has not been

approved by Workers’ Comp.  I find no evidence that the respondents

ever provided the claimant with any information upon which a

reasonable person could rely on the belief that the respondents

were going to continue paying for treatment.  The claimant was

asked on cross examination about the MRIs to both his shoulder and

elbow and was questioned as to why his private insurance company

paid for that treatment.  Following is that exchange:

“Q. Who paid for your shoulder MRI?

A. My insurance.

Q. Who paid for your elbow MRI?

A. My insurance.
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Q. Okay, so at that point you took the
shoulder and the elbow and you submitted them
on your insurance, correct?

A. Yes.

Q. Why did you do that?

A. Cause you guys wasn’t paying for it.

Q. Okay, so when you had the shoulder and the
elbow MRI, you submitted then on your
insurance because you knew EMC wouldn’t pay
for them, correct?

A. Yes.”

From the facts and evidence before the Commission, it is clear

that the claimant’s claim for any additional benefits regarding his

right elbow or ulnar nerve are barred by the statute of

limitations. 

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 8, 2012, and contained in

a pre-hearing order filed October 8, 2012, are hereby accepted as

fact.

2. The respondents have proven by a preponderance of the

evidence that the claimant’s request for any additional benefits is
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regarding his right elbow and ulnar nerve are barred by the statute

of limitations under Ark. Code Ann. §11-9-702(b)(1).

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


