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Arkansas.
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STATEMENT OF THE CASE

On January 17, 2013, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 5, 2012, and a pre-hearing order was filed on

December 6, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2.  On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.
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3.  The claimant is entitled to a weekly compensation rate of

$304 for temporary total disability and $228 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1.  Whether the claimant’s alleged aggravation of her cervical

spine is compensable.

2. Whether the claimant’s alleged back injury of September 10,

2012, is compensable.

3. Whether the claimant is entitled to related medical for her

alleged injuries.

4. Whether the claimant is entitled to temporary total

disability benefits for her alleged injuries from September 13,

2012 to October 13, 2012.

5. Whether the claimant’s attorney is entitled to an

attorney’s fee.

Claimant’s contentions are:

“The Claimant contends that during and within
the scope of her employment on September 10,
2012, she was walking from her office to the
Alma Primary School cafeteria for the purpose
of returning a drinking cup. Upon entry in to
the cafeteria, the Claimant slipped and fell
on water that was on the floor as a result of
a cleaning of the area. The Claimant was
engaged in employment services based upon
written instructions from the Assistant
Principal that items are to be returned to the
cafeteria immediately after use. The
Respondents have noticed the Claimant that the
claim was being denied based on the
correspondence of September 13, 2012, from
Misty Thompson, Workers’ Compensation Claims
Adjuster. The Claimant contends she is
entitled to temporary total disability
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benefits from the date of her injury through
October 14, 2012.  The Claimant is entitled to
medical treatment and reimbursement of medical
expenses incurred as a result of the injuries
she  sustained. The Claimant has sustained a
lumbar spine injury with radiculopathy and a
cervical spine injury. The Claimant is
entitled to the maximum attorney’s fees, since
this claim has been controverted in its
entirety.”

Respondents’ contentions are:

“The respondents contend the claimant did not
sustain an injury arising out of and in the
course of her employment with the Alma School
District. The respondents deny the claimant
sustained any injury. In addition, the
respondents state that if the claimant was
injured on the premises of the Alma School
District, said injury did not occur while the
claimant was performing employment services.

In addition to deny this case on the basis
that the claimant was not performing
employment services at the time of her
incident at the Alma School District, the
respondents contend there are no measurable
and objective findings to support the
definition of a compensable injury.”

    DISCUSSION

The claimant in this matter is a 39-year-old female who is

employed with the respondent as a secretary at a primary school.

She has been in that position for the past four school years.  Her

job duties include answering the telephone, delivering messages,

student enrollment, making copies, and student interventions. The

claimant in testimony agreed that student interventions would be

best described as the tudoring of a student.  
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The central issues in this matter are whether the claimant

sustained a compensable aggravation of her cervical spine on

September 10, 2012, and whether the claimant suffered a compensable

back injury on September 10, 2012.  On that day, the claimant took

her normal hour break from 11:00 until 12:00. Sometime around

12:30, the claimant went to the cafeteria to get a plastic tumbler

and fill it with ice.  She then returned to her desk and poured a

coke into the ice filled cup.  The claimant drank the coke and

continued to perform her tasks as a secretary.  At about 1:00 the

claimant left her desk to return the cup to the cafeteria and

attend an intervention with a student that was scheduled for 1:05.

  The following is the claimant’s testimony about the events

that occurred shortly before during and after her fall on September

10, 2012:

“Q. Can you tell the Judge what happened on
September the 10th? What occurred?

A. I left my desk area with my empty glass
that I took from the cafeteria. And when
I got in the cafeteria, I slipped on
mopped floors.

Q. And was the floor damp?

A. Yes.

Q. Can you describe the fall?

A. I skated for a few seconds and then I
went forward.

Q. And what did you hit?

A. I believe I hit my hip.

Q. Did your body go entirely to the floor?

A. Entirely to the floor, yes.
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Q. And then describe what areas of your body
was impacted?

A. I felt muscles pull in my back area–I
knew that I had strained a muscle–and
down my leg.

Q. And you say your back area. What are of
the back?

A. The lower back area up to the mid–midway.

Q. After you fell and you hit–and you went
to the floor, what occurred then?

A. The lady that witnessed it, the custodian
that was in the cafeteria, came over and
tried to help me out, but at that point I
couldn’t move.

Q. And you heard Principal Bullard testify.
Do you recall he came to your attention?

A. He did.

Q. And Assistant Principal Harris?

A. Yes.

Q. And describe what happened from there.

A. They tried to get me up.  When they
realized that I couldn’t get up off the
floor, they went and got Diane Parker,
who is our nurse at the Primary School.
After some time, they finally helped me
up and put me in a rolling chair.

Q. What happened then?

A. They pushed me out to the vehicle that
was waiting for me to take me to Summit
in Van Buren.

Q. And you attended the emergency room
there?

A. I did.

Q. Okay. After the emergency room treatment,
were you directed on what physician to go
to?
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A. I was by the school.  Since they thought
this was a work comp case, I did go to
their doctor.

Q. And that is Dr. Mankin your regular
primary treating doctor?

A. Yes.”

The respondents contend that the claimant did not sustain a

compensable aggravation to her cervical spine or a compensable

injury to her back on September 10, 2012, for two reasons.  First,

the respondent asserts that the claimant was not performing

employment services at the time of her fall.  Second, that the

respondent asserts that the claimant cannot prove measurable and

objective findings to support compensable injuries.

EMPLOYMENT SERVICES

The claimant in this matter introduced a document into

evidence that has been marked as Claimant’s Exhibit 2.  That

document is a copy of an e-mail sent from Dee Ann Harris, who is

the Assistant School Principal for the respondent school.  That e-

mail was sent on September 4, 2012, to the respondent school staff,

including the claimant.  The following is the body of that e-mail:

“Please send your cups, glasses, trays, etc.
back to the cafeteria immediately after use.
Also, please be sure to clean around your
refrigerators regularly, including pulling
them out and cleaning behind and under them.
This should help in our war with ants and
other critters who seem to want to desperately
be a part of our school:)”

At the hearing in this matter, the claimant called Shawn
Bullard, the Principal for the respondent’s school.  At the hearing
he gave testimony regarding the e-mail sent by Assistant Principal
Harris as follows:
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“Q. I’m going to show you what’s been
introduced as Claimant’s Exhibit No. 2,
which is an E-mail of September 4th–

A. Yes, sir.

Q. –2012.  Can you identify that that is an
E-mail from you assistant principal?

A. Yes, sir.

Q. Were you aware of that particular policy?

A. Yes, I was.

Q. Is that a policy of the school that you
have implemented?

A. Yes.

Q. Can you tell the Judge what the purpose
of this policy was, why it was
implemented?

A. Yes, sir.  We have been having some
trouble with lots of glasses and trays,
those kinds of things, just being left at
peoples’ desk in their work areas, and we
would run out of glasses sometime in the
cafeteria, and besides just looks messy,
you know, and try to keep the bugs away,
so we wanted them–when you’re done, you
need to take it and put it up.”

It is clear from the e-mail sent to the claimant by the

Assistant Principal, the testimony of the school principal, and the

testimony of the claimant that she was following a recently

directed school policy when she fell in the cafeteria. The claimant

is able to prove that she was performing employment services at the

time of her fall.

MEASURABLE OBJECTIVE FINDINGS

The medical evidence shows that the claimant was seen at

Summit Medical Center on September 10, 2012, with complaints of
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severe low back  and right leg pain due to a fall at work.  The

claimant was diagnosed with acute low back pain and back pain with

sciatica.  She was given crutches and prescribed Flexeril,

Prednisone, and Loratab. The claimant was also removed from work at

that time and was not clear to return until September 14, 2012. 

On September 14, 2012, the claimant was seen at the Alma

Family Medical Clinic by Dr. Margaret Mankin. The medical records

from that visit  state the following History of Present Illness:

“Location of pain was lower back. Pain has
radiated into the left thigh. The patient
describes the pain as an ache and dull.
Symptoms are aggravated by daily activities.
Symptoms are relieved by pain meds/drugs.  PT
was walking across the floor in the cafeteria
that was wet from recent mopping. She fell
forward...went to Summit ER and x-ray was
normal.”

That same medical record indicates the following under a section
entitled:

“Review of Systems:

Musculoskeltal:

Positive for:

-Back pain.
 

Negative for joint pain, joint swelling,
muscle weakness and neck pain.”

 
That same medical record also has a section entitled:

“Physical Exam Findings:

Musculoskeletal Pos. Lumbar spine-
Inspection/palpation-muscle spasm, Range of
motion: moderate pain w/motion.

Musculoskeltal Comments When left leg raised
up, pain in back was reproduced. No neuro
signs present.
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Neck/Thyroid Neg Neck inspection: Normal Neck
palpation. Normal Thyroid gland: Normal.”

At that time the assessment and planned portion of the medical

record indicates that the claimant is to remain on pain medication

and muscle relaxers and the claimant is again removed from work for

a period of one week.

On September 21, 2012, the claimant is again seen by Dr.

Mankin. The history of present illness portion indicates that the

claimant’s lower back is better but her upper back is “very tense.”

The physical exam findings portion of that medical record indicates

the following:

“Musculoskeletal Pos Thoracic spine-
Inspection-palpation: muscle spasm. Range of
motion: moderate pain with/motion. Lumbar
spine-Inspection-palpation: muscle spasm.
Range of motion: mild pain w/motion.” 

 
The Assessment/Plan portion of the medical record indicates

that the claimant is slowly improving. However, the claimant was

removed from work for a period of two weeks and was given a

stronger muscle relaxer and pain medication. At that time, the

claimant was also referred to physical therapy.

On September 27, 2012, the claimant was seen at F&S Physical

Therapy in Alma, Arkansas. The medical records introduced include

a physical therapy initial examination found on Claimant’s Exhibit

No. 1 on page 27, in the top right corner of that document there is

a diagnosis section which indicates: Backache, unspecified.

Lumbago; Lumbosacral spondylosis without myelopathy.  The medical

records indicate that the claimant was treated with physical
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therapy at F&S Physical Therapy on September 27, 2012, September

28, 2012, October 1, 2012, and October 3, 2012.  

The claimant then underwent an office visit with Dr. Mankin on

October 5, 2012.  The following is a portion of History of Present

Illness section:

 
“The problem is fluctuating. It occurs
persistently. Location of pain was lower back.
Pain has radiated to the right thigh. The
patient describes the pain as an ache.
Context: hard fall. Symptoms are aggravated by
daily activities. Symptoms are relieved by
physical therapy and rest. Additional
information: Still having quite a bit of pain
and a bit of right thigh numbness and weakness
occasionally...”

The Assessment/Plan portion of that medical record indicates

the following comments:

“Because of persistence and now right leg
weakness occasionally, will order MRI.
Continue PT.”

The medical records also indicate on that same day the

claimant was again seen at F&S Physical Therapy and that Dr. Mankin

authored a letter continuing the claimant off work and indicating

that she could return on October 15, 2012. The claimant’s

activities were also restricted to no lifting.

Medical records from F&S Physical Therapy indicate that the

claimant was again seen for physical therapy on nine occasions from

October 8, 2012 to October 24, 2012. During October 10, 2012 visit

to F&S Physical Therapy the claimant indicates for the first time

the presence of neck pain. In that medical record under the section
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and subsection Current Complaints/Gains the following statement is

found:

“PT reports here B LB, pain is better and
rates current LBP 3-4/10. Pt states her neck
pain is more noticeable since LBP is
reducing.” 

I find no mention in the physical therapy note from October

10, 2012 of neck difficulties. However, on the physical therapy

note from October 15, 2012 the medical report states:

“Pt reports her neck pain has increased as her
“PT reports are LBP has been decreasing. Pt
states her R arm has numbness and tingling
extending to R fingers.  Pt states her LBP is
minimal compared to her neck pain (8/10).”

The physical therapy report from October 16, 2012 states:

“Pt reports her LBP is about the same, but her
neck pain is so bad she vomitted (sic) this
morning. Pt states the spasms extend from
lumbar region to cranial base with R arm
tingling/numb.”

The physical therapy note from October 17, 2012 states:

“Pt reports her LBP is better 2/10 and neck
pain is much better also 4/10.”

The physical therapy note from October 19, 2012 states:

“Pt reports her LBP is slightly worse today
(4/10). Pt reports still having neck pain that
radiates down R arm, but overall it is getting
better.”

The physical therapy note from October 22, 2012 states:

“Pt reports her LBP is better today (1/10. Pt
reports still having neck pain (4/10) that
radiates down R arm.”

On October 25, 2012, Dr. Mankin authors a letter To Whom It

May Concern which states:
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“Ms. Mcghee is suffering from a back injury.
Please allow her to work half-days due to this
injury. Please call our office with any
questions.”

The claimant continues to treat at F&S Physical Therapy in

Alma, Arkansas, with five visits from October 29, 2012 to November

7, 2012.  During those visits the claimant continued to report neck

and back pain, numbness and tingling in the right arm, and

headaches.

On November 15, 2012, the claimant underwent an MRI of the

lumbar spine at Prime Medical Imaging. The following are the

impressions from that diagnostic testing:

“IMPRESSION: 

 1. Facet arthropathy in the lumbar spine as
descirbed above with diffuse disc buluges, but
no disc protrusions.

 2. Probable Schmorl’s node superior aspect at
L4.”

On November 27, 2012, the claimant was seen at the Mercy

Clinic of Family Medicine in Van Buren, Arkansas, by Stefanie

Ellis, APN. The comment section from that medical report is as

follows:

“HPI Comments: Stacy has come in today for
f/u. Fell at work on September 10th. Chronic
neck pain and headaches were controlled before
the fall after having worked through tx with
PT. Then after the fall, increasing neck and
new mid and lower back pain which she hadn’t
really had before the fall. Just finished with
PT 2 weeks ago. Having some flare up now with
her right shoulder and neck and pain in the
mid back down to the mid back region feeling
tight and tender. No massage therapy to date.
No antiinflammatories being taken right now.
Previously with Naproxen with not much relief
from that. Hasn’t tried the Meloxicam but has
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a script at home. Taking the Amitriptyline and
likes that for decreasing headaches and
helping with pain and sleep. Bad headache
yesterday.”

In that medical record the claimant is also prescribed

Cyclobenzaprine (Flexeril). At Claimant’s Exhibit 1, page 78, it

indicates that the medication was to be “Tabs by mouth 3 times

daily as needed for spasm.”  I note at this time that APN Ellis is

the claimant’s family physician and is the only physician that has

recommended diagnostic testing for the claimant’s cervical spine or

neck.  

The claimant asserts that her cervical spine was aggravated by

her fall on September 10, 2012.  I note that the claimant has

failed to provide any medical documentation or report that

indicates that she actually had some pre-existing condition.

Instead, the claimant only provided testimony regarding her alleged

pre-existing condition.  The following is a small portion of the

cross examination testimony given by the claimant about her pre-

existing condition:

“Q. Asked you if you had any preexisting
conditions in Interrogatory 3, Subsection
C.  You answered headaches turn into
migraines and tension and muscle that led
to temporary numbness down right arm. You
acknowledge you had right arm problems.

 
A. I did, yes.”

On direct examination the claimant also gave the following

testimony regarding how she believes her neck difficulties are

different after her fall on September 10, 2012, as follows:



14

“Q. Can you describe to the Judge, in your
opinion, is your condition different in
your neck now than it was before this
fall? 

A. Yes.

Q. And tell us how it’s different.

A. It’s definitely more frequent. Before I
would have some tingling sensation just
down past my shoulder area, and now I am
having the sensation all the way down my
arm.

Q. The treatment that you had before the
injury, was that primarily for migraine
headaches?

A. Primarily, yes.

Q. And that was with Dr. Ellis?

A. That was, yes.

Q. Okay. Are there activities now that you
are restricted from doing that you were
not restricted in doing before this fall?

A. Yes. I no longer do any of the housework
in the house.”

As to the claimant’s question regarding the compensability of

her back injury due to the fall on September 10, 2012, I think it

is clear from the medical records that muscle spasms were noted in

the claimant’s lumbar spine in the physical exam findings from Dr.

Mankin on more than one occasion. Also the claimant underwent an

MRI of the lumbar spine on November 15, 2012. The impression

section of that report indicates:

“1. Facet arthropathy in the lumbar spine as
described above with diffuse disc bulges, but
no disc protrusions.”
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Both of these are measurable objective findings regarding the

claimant’s back difficulties.  However, the claimant must also

prove a causal connection between her September 10, 2012 fall and

her measurable objective medical findings of back difficulties. In

this case the claimant initially reported to Summit Medical Center

with complaints of back pain and leg pain. This is consistent with

the claimant’s testimony and the course of her medical treatment as

those complaints persisted. The claimant can prove by a

preponderance of the evidence that she suffered a compensable

lumbar spine or low back injury when she fell on September 10,

2012.

The claimant has also asked the Commission to consider whether

or not she suffered a compensable aggravation to her cervical

spine. The respondent here also contends that there are no

objective medical findings regarding the claimant’s alleged neck

aggravation.  However, I note in the claimant’s visit to her

personal medical provider the basis of her visit was to address

complaints about headaches and neck or cervical spine pain. On the

last page of the medical record from her November 27, 2012 visit,

she is prescribed Cyclobenzaprine (Flexeril) “Tabs by mouth 3 times

daily as needed for spasm.” After reviewing that medical record as

a whole it is clear that the claimant is taking Flexeril for spasms

in her neck or cervical spine area.  This constitutes measurable

objective findings of neck difficulties. 

The claimant must also prove the causal connection between the

September 10, 2012 fall and those measurable objective medical
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findings of neck difficulties. I note that in the case of her

alleged neck aggravation the claimant did not initially report any

difficulties with her neck and it was not until a physical therapy

note dated October 10, 2012, the medical records indicate that the

claimant had any neck difficulties or pain.  However, the medical

records from that point forward do indicate neck pain which is at

times severe and then at times becomes much less painful.  I note

that the claimant’s neck pain in the claimant’s October 15, 2012

physical therapy report is stated at 8/10. However, in the physical

therapy note from October 17, 2012 the claimant’s neck is rated at

a pain level of 4/10.

The claimant also complained of headaches and right arm

tingling or numbness.  Although we do not have any medical records

that document the claimant’s pre-existing neck or cervical spine

difficulties, we do have the claimant’s testimony.  It seems that

prior to this fall the claimant was also experiencing numbness or

tingling, headaches, and cervical spine or neck pain.  It appears

that the claimant’s current neck difficulties, headaches, and

numbness and tingling are simply a reoccurrence of her pre-existing

conditions. The claimant again did not complain of any neck pain

after her fall until the physical therapy note of October 10, 2012.

I do not believe that the claimant can prove a causal connection

between her fall and her alleged cervical spine aggravation.

Instead, I believe it is more likely than not that the claimant’s

current difficulties are due to a reoccurrence of her pre-existing

condition.  
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The claimant has also asked the Commission to consider her

entitlement to temporary total disability benefits from September

13, 2012 until October 14, 2012. After a review of the medical

records and testimony, I find that the claimant is entitled to

temporary total disability benefits for that time period. However,

the respondent school in this matter chose to pay the claimant her

full salary during that time period although she was unable to work

due to her compensable back injury. Inasmuch, the claimant is not

actually entitled to receive any money benefit for this period of

temporary total disability benefits.

However, as this case was controverted by the respondent, the

claimant’s attorney is entitled to an attorney’s fee on the

temporary total disability benefits that would have been paid to

the claimant from September 13, 2012 through October 14, 2012, had

the respondent school district not chosen to pay the claimant her

full salary during that time frame.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 5, 2012, and contained in
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a pre-hearing order filed December 6, 2012, are hereby accepted as

fact.

2.   The claimant has failed to prove by a preponderance of

the evidence that she suffered a compensable aggravation of her

cervical spine due to her September 10, 2012 fall.

3.   The claimant has proven by a preponderance of the

evidence that she suffered a compensable back injury on September

10, 2012.

4.  The claimant has proven by a preponderance of the evidence

that she is entitled to medical treatment related to her

compensable back injury which she suffered in a fall on September

10, 2012.

5.  The claimant would have been entitled to temporary total

disability benefits for her compensable low back injury from

September 13, 2012 until October 14, 2012, had the respondent

school district chosen not to pay her for her full salary during

that time period. 

6. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee in an amount

equal to 12.5% of the temporary total disability benefits that the

claimant would have received from September 13, 2012 until October

14, 2012, had the school district not chosen to pay the claimant

her salary during that time period.
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ORDER

The respondents shall bear the burden of the cost associated

with the medical treatment related to the claimant’s compensable

back injury of September 10, 2012.  The respondents shall pay the

claimant’s attorney an attorney’s fee that is equal to 12.5% of the

temporary total disability benefits that would have been paid to

the claimant from September 13, 2012 to October 14, 2012, had the

respondent school not paid the claimant her full wages.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid. 

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


