
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G104588 (5/19/2011)

DOUGLAS MASNER, EMPLOYEE  CLAIMANT

DREAM HOUSE WALLPAPER & FABRIC, EMPLOYER                           
RESPONDENT

FIRSTCOMP INSURANCE CO., CARRIER         RESPONDENT

OPINION FILED JULY 23, 2013

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on July 22, 2013, at
Ash Flat, Sharp County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE JARROD S.PARRISH, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style pursuant to a Motion to Dismiss for Failure to 

Prosecute filed herein by the respondents.  On June 10, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order is herein designated a part of the record as Commission Exhibit #1.

DISCUSSION

Douglas Masner, the claimant, with a date of birth of July 18, 1963, commenced his

employment with respondent-employer on or about January 1, 1981.  On May 19, 2011, the

claimant suffered an injury in the nature of a strain to his back and neck in the employment.  The

injury was accepted as compensable by respondents and corresponding indemnity and medical
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benefits paid to and on behalf of the claimant.  On June 15, 2011, respondents filed a Form AR-

2, Employer’s Intent to Accept or Controvert Claim, with the Arkansas Workers’ Compensation

Commission accepting compensability of the claim.

On June 4, 2012, the claimant file a Form AR-C, Claim for Compensation, dated June 1,

2012, with the Arkansas Workers’ Compensation Commission.  The afore reflects that the filing

was a claim for initial and additional workers’ compensation benefits.  On November 20, 2012,

the parties filed a Joint Petition For Final Settlement with the Arkansas Workers’ Compensation

Commission, and a hearing on the same was scheduled for December 19, 2012, in Ash Flat,

Arkansas.  On December 18, 2012, claimant’s attorney notified the Commission that the claimant

no longer wished to proceed with the Joint Petition hearing.  Accordingly, the Joint Petition

hearing was canceled and the claim file returned to the general files of the Commission.  

In correspondence of February 6, 2013, claimant’s attorney requested leave to withdraw

as counsel in the claim.  On February 26, 2013, the Full Commission entered an Order granting

the motion to withdraw.  

On May 7, 2013, respondents filed a Motion to Dismiss for Failure to Prosecute the

present claim.   On May 8, 2013, notice of the afore Motion was forwarded to the claimant by

certified mail -return receipt requested.  The May 8, 2013, notice also directed the claimant to

respond to the Motion to Dismiss no later than May 31, 2013.  In the event that the claimant

objected to Motion to Dismiss, the May 8, 2013, notice provided that a pre-hearing

teleconference would be conducted in the claim on June 10, 2013, at 10:00 a.m.  On the

designated date and time the claimant was not available for the teleconference.   The claimant

received the afore notice as evidence by the signed May 2013 receipt.
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The June 10, 2013, schedule teleconference was conducted and a July 22, 2013, hearing

on the Motion to Dismiss was scheduled in Ash Flat, Sharp County, Arkansas.  The June 10,

2013, Pre-hearing Order and Hearing Notice was forwarded to the parties by certified mail -

return receipt requested.  The evidence reflects that the afore was delivered to the claimant on

June 11, 2013.   On the designated date and time the docket was sounded and the claimant failed

to appear.

The Motion of the respondents reflects that the claimant has not sought any type of bona

fide hearing before the Commission over the last six (6) months.  There is no evidence in the

record that the claimant has contacted or communicated with the Arkansas Workers’

Compensation Commission since his responsive letter to the motion of his former attorney to

withdraw as such, which was received on February 21, 2013.

Ark. Code Ann. §11-9-702 (a)(4), provides:

If within six (6) months after a the filing of a claim for
compensation no bona fide request for a hearing has been made
with respect to the claim, the claim may, upon motion and after a
hearing, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in the subdivisions (a)(1)-3) of
this section. 

The evidence reflects that at the time the Form AR-C, Claim for Compensation, was filed on

behalf of the claimant by his then attorney on June 1, 2012, there was not a bona fide hearing

request made in connection with same.  The afore correspondence, addressed to the Clerk of the

Commission, reflects, in pertinent part:

I have been retained to represent Mr. Masner in the above -style
claim.  Would you kindly mark the Commission’s file to reflect
this?
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Secondly, attached please find a completed Form C, which pertains
to the above-styled claim.  We are hereby making a claim for
compensation on behalf of Mr. Masner, however, we are not
requesting a hearing at this juncture.  We do, however, reserve the
right to request one in the future, under the provisions of the
Arkansas Workers’ Compensation Act. 

The evidence does reflect that with the filing of the proposed Joint Petition for Final Settlement

by respondents’ attorney on November 29, 2012, there was a request for a hearing on same.  The

afore hearing request was well within the six (6) month time period recited in the above statute. 

Accordingly, I find that Ark. Cod e Ann. §11-9-702 (a)(4) is not applicable in the present matter.

Arkansas Workers’ Compensation Commission Rule 099.13, provides, in pertinent part:

     Under meritorious application to the Commission from either
party in an action pending before the Commission, requesting that
the clam be dismissed for want of prosecution, the Commission
may, upon reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution. 

In the present matter, the claimant was provided notice of Motion to Dismiss for Failure to

Prosecute filed herein by the respondents.  The claimant fail to file a written response to the

Motion or to avail himself for a scheduled pre-hearing teleconference, notice of which he

received.  Finally, the claimant failed to appear for a scheduled hearing on the Motion to

Dismiss, which was held in his county of residence after having received notice of same on June

11, 2013.  Accordingly, I find that the Motion to Dismiss for Failure to Prosecute filed herein by

the respondents should be, and herein is granted; and that this claimant is dismissed, without

prejudice, pursuant to Arkansas Workers’ Compensation Commission Rule 099.13.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE
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