
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G008165

MARSHA MACKEY-BOHANNAN, Employee   CLAIMANT

WAL-MART ASSOCIATES, INC., Employer RESPONDENT

CLAIMS MANAGEMENT, TPA RESPONDENT

      OPINION FILED APRIL 3, 2013        

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On January 7, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing.  A pre hearing conference was conducted on June 26, 2012,

and an amended pre hearing order filed on July 17, 2012.    A copy

of the pre hearing order has been marked as Commission’s Exhibit

No. 1 and with modification and without an objection is made part

of the record.  As a result of the pre hearing conference and prior

to the hearing on January 7, 2013, the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On September 1, 2010,  the relationship of employee-

employer-TPA existed between the parties.
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3. The appropriate weekly compensation rates are $378.00 for

temporary total disability and $284.00 for permanent

partial disability.

4. The claim is controverted in its entirety.

As a result of the pre hearing conference the parties agreed

to the following issues to be litigated:

1. Whether the claimant sustained a compensable injury to

both elbows.

2. The claimant’s entitlement to medical treatment as

recommended by Dr. Kelly, if appropriate, for both of

claimant’s elbows.

3. Attorneys’ fees.

The claimant contends that on or about September 1, 2010,

claimant’s elbows, hands and wrists were injured while working on

a computer keyboard.  The respondents contend that the claimant did

not sustain an injury arising out of and in the course of her

employment as defined by the Arkansas Workers’ Compensation Act.

The stipulations agreed to by the parties at the pre hearing

conference on June 26, 2012, and contained in the amended pre

hearing order filed on July 17, 2012, are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and her demeanor, the following decision is rendered.
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FACTUAL BACKGROUND

The claimant is a 53-year-old female who began work for the

claimant in May of 1986.  She was hired to work the return center

processing paperwork(Record, p. 6).  The claimant testified that in

the previous nine years before September 2010, she was typing

recorded interviews and doctors’ notes.  She noted that she was

typing five days a week, for eight hours.  The claimant continued

that she had a regular desk and that the keyboard was high and not

able to be adjusted.  She added that when she did the typing her

“hands were up and my elbows were down”(Record, p. 6-7).  The

claimant’s elbows rested on the desk.  The claimant stated that

prior to going to work for Wal-mart, she did not have trouble with

her hands, arms or elbows.  She added that she started having

problems “a couple of years after I started there.”  She continued

that she had a knot come up right above her wrist on her right arm.

The claimant testified that she continued to work and did not have

surgery for the knot(Record, p. 7).  

The claimant continued that she had additional problems.  She

added that she had continued to have problems, but that she could

not remember specific dates.  She stated that she had a claim in

2003 for a shoulder and hand injury.  The claimant stated that at

that time, she had hand pain, with numbing and tingling.  She did

not get any treatment and continued to work(Record, p. 8).  The

claimant stated that her symptoms got better after “C-spine”

surgery in 2006 or 2007, and she returned to work.  The claimant

testified that she reported her current problem in September of
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2010.  She stated that her elbows were bothering her.  She added

that she was having soreness and stiffness, as well as numbing,

tingling and pain in her hands.  The claimant testified that she

reported her problem to her supervisor, Bonnie Wallace(Record, p.

9).  The claimant then saw a doctor in September of 2010 and told

him what was bothering her.  She stated that the doctor did

“basically nothing” for her.  She stated that she had an EMG that

was negative.  The claimant stated that she continued to have

problems but that she returned to work(Record, p. 10).  The

claimant stated that during this time, she had good days and bad

days.  She added that some days her hands were really stiff and

numb.  The claimant continued that since 2003 her elbows have begun

to hurt.  She stated that they have gotten worse(Record, p. 11).

The claimant continued that she had seen Dr. Kelly, who recommended

elbow braces.  She added that Dr. Kelly did testing that she had

not had before(Record, p. 12).  The claimant testified that in

September of 2010, she was still doing transcriptions, as well as

other office duties for the respondent(Record, p. 12).  The

claimant continued that since her co-worker retired in February

2010 she had been typing eight hours a day, five days a week.  She

added that the amount of typing started decreasing in April or May

of 2010(Record, p. 12-13).  The claimant stated that after May of

2010, she continued to do some typing in the form of keying in

claim numbers.  She added that she was still mainly keying with her

right hand and “doing other things with her left hand.” (Record, p.

13).  The claimant stated that she was picking up the evidence from
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boxes, reading the claim number and putting it in the system.  She

added that her “left hand is constantly picking up, grabbing and

transferring with my other hand and putting it in another

box(Record, p. 13).  The claimant added that there was not any time

during the day that her left hand was resting, unless she was on

break or lunch.  Additionally, the claimant stated that she could

take her time doing the work, but that she worked faster than

others.  She added, “I go pretty fast.”  The claimant stated that

there were never times when there was no work; when she finished

one thing, there was more to do. She stated that she was still

working 40 hours per week.  The claimant stated that the work she

did after September 2010 was easier on her arms because she did not

have as quick a turnaround(Record, p. 15).

On cross examination, the claimant agreed that she had a

minimum of three nerve conduction studies from 1998 to 2010.  She

agreed that she had been previously diagnosed with bursitis in her

left shoulder and had been denied workers’ compensation for that

condition(Record, p. 16).  The claimant stated that she did not

think that she had elbow problems prior to three years ago(Record,

p. 18).  However, she agreed that her arm problems went back to

1988.  She agreed that she had filed “a few” claims against the

respondent.  The claimant agreed that all of the prior claims had

been denied.  She continued that she had filed “five, maybe six”

claims for her arms(Record, p. 18-19).  The claimant agreed that in

2009, she had started doing bar coding and for the last couple of

years was doing the bar coding primarily.  Upon questioning, the
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claimant agreed that she had been doing bar coding primarily since

April or May of 2010(Record, p. 21).  She stated that she was bar

coding CD’s and she took the CD’s out with her left hand, opened it

with both hands and inserted the CD into the computer with her left

hand(Record p. 22).  She added that she printed a label for the CD

and retrieved the label and inserted the CD into a box to finish

labeling with her right hand(Record, p. 23).  The claimant

confirmed that she also addressed labels, did remedy tickets, filed

and alphabetized boxes.  She also added that she helped train

people(Record, p. 24).  The claimant continued on cross

examination, to confirm that she had burning and tingling in her

fingers and that her elbows felt bruised.  She stated that she had

no other symptoms.  

The claimant and respondent have submitted medical evidence in

this case.  The claimant complained of pain in 1998, 2003 and 2010.

She underwent testing during those time frames.  The testing was

negative for carpel tunnel syndrome(Claimant’s Exhibit No. 1, 1-40;

Respondent’s Exhibit No. 1,  p. 1-16).  Medical records submitted

by the respondent from September 2010, reveal that Dr. Berestnev

saw the claimant and found that she suffered from bilateral median

neuropathy and cumulative trauma from repetitive impact.  He also

noted that the claimant had pre-existing medical problems including

bilateral wrist problems such as tendinitis.  He also noted

cervical problems that were the result of a cervical fusion in

2006(Respondent’s Exhibit No. 1, p. 5).  The claimant saw Dr. Kelly

in February of 2012.  During that visit, Dr. Kelly ordered new
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EMG/NCV testing.  The claimant had the testing on March 22, 2012.

These results show that there was a compromise of the bilateral

ulnar nerves across the elbows.  The report also notes that the

bilateral median, radial and ulnar nerves were tested for

comparison and found to be unremarkable(Respondent’s Exhibit No. 1,

p. 21-22).  In April of 2012, the records show that Dr. Kelly

diagnosed the claimant with bilateral cubital tunnel syndrome and

noted that the diagnosis was consistent with keypunch activity and

resting elbows on the edge of a table.  Dr. Kelly recommended

release surgery if there was not improvement with elbow

pads(Respondent’s Exhibit No. 1, p. 33).  

The claimant then, had an additional EMG performed by Dr.

Johnson in September of 2012.  That testing resulted in findings

that the bilateral median and ulnar motor studies were normal.

There was no evidence of radiculopathy, plexopathy, generalized

carpal tunnel syndrome or ulnar neuropathy at the wrist or

elbow(Respondent’s Exhibit No. 1, p. 35).

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(ii)(a) in relevant

part defines compensable injuries:

“As an injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is (a) caused by rapid
repetitive motion. Carpal tunnel syndrome is
specifically categorized as a compensable
injury falling within the definition.”
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 In Kildow v. Baldwin, 333 Ark. 335, 969 S.W.2d 190 (Ark.

1998), the Arkansas Supreme Court held that the claimant who

alleges a compensable injury in the form of carpal tunnel syndrome

need not prove that rapid and repetitive motion  caused the injury.

Citing A.C.A. §11-9-102(4)(A)(ii)(a), the Court in Kildow stated

that the statute specifically provides that carpal tunnel syndrome

falls within the definition of a compensable injury and rapid and

repetitive motion.  It is a compensable injury not just a type of

rapid and repetitive motion.  It is compensable per se. The fact

that a claimant does not have to prove rapid and repetitive motion

in carpal tunnel syndrome cases does not relieve them of other

burdens of proof.  The Court in Kildow specifically calls these

burdens safeguards to protect employers from false claims, Kildow

at p.192.  The claimant in a carpal tunnel syndrome case must show

by a preponderance of the evidence that the injury arose out of and

in the course of employment but also by the same standard must

produce objective medical evidence that the injury is compensable

as well as proof that the injury was the major cause of the

disability or need for treatment, Kildow at p.192; see also A.C.A

§11-9-102(4)(D) and §11-9-102(4)(E)(ii).  

In the instant case, the claimant’s medical evidence does not

support the contention that she suffers from carpal tunnel

syndrome.  In the several years prior to her September 2010

complaints, the claimant had been tested for carpal tunnel

syndrome, with negative results.  Additionally, the medical

evidence from 2010 and 2012 confirms that the claimant did not
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suffer from carpal tunnel syndrome.  In fact, Dr. Berestnev, in

September 2010, stated that the claimant suffered from bilateral

median neuropathy or cubital tunnel syndrome.  In March of 2012,

this diagnosis was confirmed by nerve conduction testing, revealing

a compromise of the bilateral nerves across the elbows.

Additionally, according to Dr. Kelly, in April of 2012, the

claimant suffered from cubital tunnel syndrome.  Dr. Kelly based

his diagnosis on the results of the March 2012, nerve testing.  The

claimant in this case, does not suffer from carpal tunnel syndrome.

Additionally, the claimant contends that this condition developed

over time and was not identifiable by time and place of occurrence.

She contends that the condition manifested itself on or about

September 1, 2010.  Therefore, if as the medical evidence suggests,

she suffers from cubital tunnel syndrome resulting in pain in her

elbows she must prove that her condition was caused by rapid and

repetitive motion.  The evidence presented, thorough the claimant’s

testimony, clearly showed that the claimant did work for the

respondent that was repetitive and by her account rapid.  She

testified that while working for the claimant she typed, did bar

coding and keyed in claim numbers.  These duties were repetitive.

Both of these duties required her to use her hands and elbows.  

Just as a claimant with a claim of carpal tunnel syndrome must

prove the compensable injury by a preponderance of the evidence and

prove that the alleged compensable injury is the major cause of the

disability or need for treatment under A.C.A 11-9-102(E)(ii), so

must the claimant in this case. Additionally, the claimant must
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support the claim of a compensable injury from rapid and repetitive

work, with objective medical findings. Clearly, there are objective

medical findings in this case to support the contention that the

claimant had ulnar neuropathy or cubital tunnel syndrome.  Both Dr.

Berestnev and Dr. Kelly have submitted such a diagnosis and the

March 22, 2012 EMG/NCV supports such a diagnosis.  Dr. Berestnev

noted in September 2010 that the claimant did have a history of

bilateral wrist problems, but noted that the bilateral median

neuropathy was cumulative trauma from repetitive impact.  The

medical evidence in this case confirms a long history of wrist

problems, it does not however, confirm a long history of elbow

issues.  The claimant testified that she did not have elbow

problems prior to the onset of her condition in September of 2010.

While the claimant cannot establish that she suffers from carpal

tunnel syndrome, or that her wrist problems are likely a result of

her work, she has proven that the work she performed for the

respondent was rapid and repetitive and that she suffered a

compensable injury in the form of cubital tunnel syndrome.  She has

produced objective medical findings to support a compensable injury

in the form of cubital tunnel syndrome of the elbow.  Additionally,

there was no testimony presented to support a contention that she

could have injured her elbows any other way than at work for the

respondent.  The compensable injury was the major case of the

claimant’s disability or need for treatment.  

The claimant must prove by a preponderance of the evidence

that she has sustained a compensable injury caused by rapid and
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repetitive motion, here cubital tunnel syndrome.  The compensable

injury must be supported by objective medical findings and the

injury must be the major cause for the claimant’s need for

treatment.  Therefore, I find that the claimant did suffer a

compensable injury in the form of cubital tunnel syndrome of her

elbows.  Dr. Kelly recommended that the claimant use elbow pads for

treatment.  He noted that if the pad did not improve the claimant’s

condition, he would recommend a cubital tunnel release.  I find

that the treatment that Dr. Kelly has recommended is reasonable and

necessary for the treatment of the claimant’s condition.  In G.E.

Rail Car Repair Servs. Workers’ Comp. v. Hardin, 62 Ark. App. 120,

969 S.W. 2d 667(1998) the Arkansas Court of Appeals held that a

physician’s note constituted essential evidence that continued

treatment of an employee for a work related injury was reasonable

and necessary.  Here, Dr. Kelly’s notations are essential evidence

that the treatment that the claimant is requesting is reasonable

and necessary.  I have considered the findings from the EMG study

conducted by Dr. Johnson.  I do not find this report, from

September of 2012 to be convincing based on the medical evidence as

a whole and the claimant’s testimony taken in total.

The claimant has proven by a preponderance of the evidence

that she is entitled to reasonable and necessary medical treatment

based on the evidence submitted. The claimant is entitled to the

medical treatment recommended by Dr. Kelly for the treatment of her

elbows.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a

preponderance of the evidence that she

suffered a compensable injury in the form

of cubital tunnel syndrome to her elbows

while in the employ of the respondent.

The claim that she suffered a compensable

injury is supported by objective medical

findings. The claimant has also proven

that the injury occurred in the course of

her employment with the respondent and

that the injury is the major cause for

her need for treatment.  

2. I find that the claimant is entitled to

medical treatment recommended by Dr.

Kelly for the treatment of the

compensable injury of cubital tunnel

syndrome.  It is the Commission’s view

that such medical treatment is reasonable

and necessary based on the evidence.

3. I also find that the claimant’s attorney

is entitled to the appropriate attorney’s

fees based on the above findings.
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ORDER

The claimant is found to have suffered a compensable injury in

the form of cubital tunnel syndrome to her elbows.

The respondents shall pay for all reasonable and necessary

medical treatment performed by Dr. Kelly relating to the claimant’s

compensable cubital tunnel syndrome.

The respondents shall pay to the claimant’s attorney an

appropriate attorney’s fee based on the above findings.

IT IS SO ORDERED.

                                       
AMY GRIMES
ADMINISTRATIVE LAW JUDGE


