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Jonesboro, Arkansas.
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Respondents #1 represented by Mr. David C. Jones, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted on December 14, 2012, to determine whether the

decedent’s step-children were eligible beneficiaries, entitled to compensation for
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the death of Andrew Myers, resulting from an admitted work-related injury. 

A prehearing conference was conducted in this claim on October 24, 2012,

with  all  parties  participating and a Prehearing Order was filed on said date.  A

copy of the Prehearing Order was introduced, without objection, as “Commission’s

Exhibit 1,” subject to some clarification as set out further below.

It was stipulated that the employee/employer/carrier relationship existed

between the decedent and respondents #1 at all relevant times, including July 24,

2012; that the decedent’s death was compensable; that his average weekly wage

was $660.00, entitling all eligible dependents to dependency benefits at an amount

up to $440.00 per week; that respondents #1 either had paid or was paying the

widow benefits at the rate of $168.00 per week which was based upon wages for

a forty (40) hour week which did not include overtime wages.

At the prehearing conference, the parties agreed that the primary issue was

whether the decedent’s step-children were eligible dependents at the time of the

decedent’s death and, if so, how to appropriately apportion the benefits to all

eligible dependents.

Claimants #1 contended, in summary, that the decedent’s step-children were

wholly and actually dependent upon the decedent and are entitled to the same

benefits as all natural children.

Claimants #2 acknowledged that Kobe Myers was not a natural (biological)

child of the decedent and, further, agreed that said minor child was not entitled to
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any benefits.  Although claimants #2 agreed to waive the entitlement to benefits of

the admitted biological children and allow all compensation benefits to be paid to

claimants #1, an issue was raised concerning the right, if any, for the mother and

natural guardian of claimants #2 to otherwise waive entitlement to benefits.

Respondents #1 maintained that it had accepted the claim as compensable

and was merely requesting that the Commission determine the eligible benefits, as

well as the respective amounts for each eligible beneficiary.

Respondent #2 contended that the step-children were not wholly and actually

dependent upon the decedent and that any compensation benefits should be paid

to the widow and natural children of the decedent.

At the hearing, it was further stipulated by all parties, that the minor child,

Kobe Myers, was not the biological child of the decedent and all parties agreed that

said minor was not entitled to any compensation benefits.  Despite the willingness

of Haely Morris to waive entitlement to dependency benefits for the claimant’s

biological children, Taylor Myers and Caleb Myers, it was further agreed by all

parties that the two (2) biological children of the decedent were entitled to benefits

and that the mother could not waive said entitlement to benefits.  Further, at the

hearing, it was stipulated that respondent #2, the Trust Fund, had in fact

controverted the eligibility of the step-children to compensation.

At the hearing, claimants #1 contended, in the alternative, that in the event

the step-children were not wholly and actually dependent because of receipt of
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child support benefits from their biological parent, they were partially dependent

upon the decedent and, therefore, eligible beneficiaries, entitled to compensation.

Respondent #2 argued that claimants #1 did not raise the issue of partial

dependency in a timely manner and that it (The Fund) did not have sufficient

information to address the partial dependency issue.  Respondents #1 stated that

concerning the issue of controversion, it had not controverted any benefits for any

purposes.  As an alternative contention, respondent #2 maintained that claimants

#1 had the burden of proving partial dependency and simply could not prove

entitlement to partial dependency.

In summary, all parties agreed that Kobe Myers was not entitled to benefits.

Further, all parties agreed that Taylor Myers and Caleb Myers, the biological

children of the decedent, were entitled to benefits.  Accordingly, the sole issue

presented for determination was whether the three (3) step-children who were living

with Andrew Myers, the decedent, and his widow at the time of his death, were

eligible dependents and, if so, how to appropriately apportion the benefits to all

eligible dependents.  (Tr.22-23)

During the hearing, additional issues were raised for the first time concerning

the extent of controversion, as well as the responsible respondent for paying a

controverted attorney’s fee, as well as at what point the attorney’s fee would

become payable.  In addition, it was pointed out that respondents #1 had

apparently underpaid the weekly compensation to the eligible widow, raising a
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possible additional issue of late payment penalty; however, insufficient

documentation was available to address any additional issues.  I feel compelled to

further point out that the Trust Fund was to submit a legal brief in support of its

position concerning the payment of attorney’s fees which it failed to provide.

Accordingly, any issues beyond those agreed to by the parties during the

prehearing conference are, by necessity, specifically reserved.

Samantha Myers and Haely Morris were the only lay witnesses to testify.

The record in this claim consists solely of the transcript of the December 14, 2012,

hearing consisting of two (2) volumes, Volume 1 containing the testimony of the

witnesses, and Volume 2 containing the documentary evidence introduced at the

hearing which included the discovery depositions of Samantha Myers and Haely

Morris, introduced as “Joint Exhibit 13" and “Joint Exhibit 14,” respectively and

retained  in  the  Commission  file  in bound form.  In addition, claimants #1 and

both respondents  submitted  trial  briefs  subsequent  to  the  hearing  which  have

blue-backed and made a part of the record herein.

From a review of the record as a whole, to include depositions, various

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties and contained in the Prehearing

Order are hereby accepted as fact.

3. The decedent’s widow, Samantha Myers, is entitled to $231.00 per week,

representing thirty-five percent (35%) of the average weekly wage of the

decedent at the time of his compensable death.

4. Kobe Myers is not a biological child of the decedent, was not wholly and

actually dependent upon the decedent for support, and is not entitled to

dependency death benefits as a child of Andrew W. Myers.

5. The natural and biological children of the decedent, specifically, Taylor

Myers and Caleb Myers were wholly and actually dependent upon the

decedent at the time of his death.

6. Makenna Lilly, Kennady Williams, and Lastyn Tomlison, the step-children of

the decedent, were living with the decedent, Andrew W. Myers, and his

widow, their mother and guardian, and were wholly and actually dependent

upon the decedent at the time of his death on July 24, 2012.

7. The step-children and the biological children of the decedent are entitled to

equal shares of compensation benefits remaining after payment of the

widow’s thirty-five percent (35%) of the decedent’s average weekly wage.

More specifically, the widow is entitled to $231.00 per week and the
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remaining available amount of $209.00 is to be apportioned equally in the

amount of $41.80 per week to each eligible dependent child of the decedent.

8. Respondents #1 have not controverted any benefits to which the claimants

are entitled.

9. Respondent #2 has controverted the eligibility of the minor step-children,

Makenna Lilly, Kennady Williams, and Lastyn Tomlison, for purposes of

attorney’s fees.

10. Issues not addressed herein are specifically reserved.

DISCUSSION

This is an extremely unusual claim.  As reflected above, it is undisputed that

Andrew W. Myers sustained a compensable injury resulting in his death on July 24,

2012.  It is further agreed by all parties, that Taylor Myers and Caleb Myers were

the biological children of the decedent and entitled to benefits.  The mother of the

decedent’s biological children is Haely Morris.  Mrs. Morris also has two (2) other

children, Mary Morris, the daughter of her current husband, as well as Kobe Myers,

whose biological father is Robert Haggard.  Although the decedent never adopted

Kobe Myers, he allowed his name to be placed on the birth certificate and provided

support to Kobe in addition to his biological children until shortly before his death

at which time Kobe Myers’ biological father re-connected with his son and the

decedent ceased paying support for Kobe Myers.  Again, it is undisputed that the

decedent had an obligation to support Taylor Myers and Caleb Myers and that
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each, under the law, is entitled to a portion of the benefits available to all eligible

dependents.  The highly unusual aspect of this claim is that Haely Morris, the

mother and guardian of the decedent’s biological children was willing and, in fact,

attempted to waive dependency benefits for Taylor Myers and Caleb Myers.  Mrs.

Morris strongly supported the claim of the widow, Samantha Myers, on behalf of the

decedent’s step-children by acknowledging and asserting that the decedent

supported the widow and her three (3) children at all times prior to his death.  In

fact, Haely Morris requested that all of the benefits available under the Workers’

Compensation Act be paid to claimants #1.  Likewise, Samantha Myers, the widow

and mother and guardian of the step-children, contended that the decedent

provided support to her and her children.  Admittedly, the record reflects that the

biological fathers of the step-children, specifically, Robert Lilly, the father of

Makenna Lilly, Joe Tomlison, the father of Lastyn Tomlison, and Heath Farmer, the

father of Kennady Williams, provided sporadic and partial support for the children

of the claimant’s widow.  The record reflects that Heath Farmer provided little to no

support for his child.  The widow was a full-time student during the course of her

two (2) year marriage to the decedent.  The record reflects that the widow received

partial support from the biological fathers, as well as various governmental

subsidies which assisted the family unit.  However, it is undisputed that the

decedent actually supported the widow and his three (3) step-children at least from

the date of their marriage on August 13, 2010, until his untimely death on July 24,
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2012.

By agreement of the parties, the primary issue was whether the decedent’s

step-children were eligible dependents and, if so, how to appropriately apportion

the benefits to all eligible dependents.

The only party to dispute the eligibility of the step-children is the Death &

Permanent Total Disability Trust Fund.  The reason for the Fund’s position is

unclear.  While there may be a natural tendency to favor a biological child over

other types of children, the Workers’ Compensation Act recognizes various children

as eligible dependents.  Ark. Code Ann. §11-9-102(2) defines “child” as follows:

“Child” means a natural child, a posthumous child, a child legally
adopted prior to the injury of the employee, a stepchild, an
acknowledged illegitimate child of the deceased or of the spouse of
the deceased, and a foster child;

At the conclusion of the hearing, the Fund was questioned concerning its

controversion of dependency benefits for the step-children as reflected by the

following exchange:

Is it the Fund’s position that the Decedent, Andrew Myers, did not actually
support the step-children?

MR. PAKE:     It’s the position of the Fund, Judge, that the Claimant has the
burden of proving that the step-children were wholly and actually dependent, and
we’re not saying that Andrew Myers didn’t put any money into the joint account that
kept himself in a home and all these other things.  What we’re saying is that from
the perspective of the Claimant with the three step-children, they can’t prove that
they were wholly and actually dependent, and we base that upon the holding of the
Shea Hoskins case.

JUDGE GREENBAUM:     Well, you know, I’ve slept since I read that case,
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but I don’t think there’s any dispute by anybody that they were actually dependent.
Is it the Fund’s argument that wholly means solely?

MR. PAKE:     Wholly and actually dependent, according to what the court
said in the Shea Hoskins case, the Court of Appeals, and I think it may have gone
to the Supreme Court, is that the term “wholly” and the term “actually” are two terms
of art and have two different meanings, and when they apply to step-children, they
explain that within the context of the fact situation in Shea Hoskins, that situation
in Shea Hoskins, that fact situation, would be more favorable to giving benefits to
Shea Hoskins, who was the step-daughter of the deceased, than this situation
because Shea Hoskins had a natural father who never paid child support at all and
there was only a bare child support order.

The man that died that was her step-dad had supported her for the entire
year totally and completely with no other contribution from any other source, and,
of course, the Commission and the Court still said that the step-child was not wholly
and actually dependent because they had an expectation of support from the
biological father who had never paid a dime, and they had just gotten a divorce
shortly before the death, and he had not paid – if he paid at all – I don’t think he
paid at all because the man died two days after – it was a crazy fact situation.  I
don’t want to go into all of it, but the point of the matter is, there was a bare child
support order with no compliance.

In this case, the reason we have controverted benefits here is because the
fact situation in front of you with these step-children is much more favorable to not
having benefits than Shea Hoskins was.

MR. WATLINGTON:     I want to add one thing about the Shea Hoskins case.
It says in the end that the payment of child support or the mere expectation of child
support is a fact dependent – a situation for the Judge, and it doesn’t say that the
mere expectation or the payment of child support cuts off benefits.

MR. PAKE:     I agree with Mr. Watlington.  It’s not as a matter of law that
step-children are not entitled to benefits.  The court said that every single case of
dependency is a question of fact, not a question of law, and so you have to look at
the facts.  What I’m saying here is the facts here are much more favorable to not
receiving benefits than they were in Shea Hoskins.  It’s a fact question.

JUDGE GREENBAUM:     Well, is the Fund arguing that – I mean, step-
children under definition of a child are entitled to benefits.  Are you saying that if a
step-child is receiving benefits from their biological parent, in other words, child



-11-

support, that that excludes them from being eligible as a step-child under the
dependency statutes as set out in our Act?

MR. PAKE:     What I’m saying is, Judge, that named beneficiaries in 527
include step-children, you know, grandparents, other people like that, adopted
children – 

JUDGE GREENBAUM:     Yeah, but step-children are under the definition
of a child, are they not?

MR. PAKE:     Yes, sir, but they are not eligible as a matter of law.  You have
to look at the fact situation of each one of those.  Now, as opposed to natural
children, her natural children were not – 

JUDGE GREENBAUM:     There’s no dispute they’re entitled to it as a matter
of law.

MR. PAKE:     Exactly.  Well, it’s not a matter of law either, but he was paying
child support to them.  There could be a – I don’t know of any situation – natural
kids to me have got an automatic lock on benefits.  That’s just the way it is.  That’s
what I’ve seen in all the cases.  But step-children, not.

MS. MORRIS:     He was supporting the step-children when he – [died]

MR. PAKE:     Excuse me.  You’re – be quiet.

MS. MORRIS:     Sorry.

JUDGE GREENBAUM:     I’m sorry, you’re not in control of the hearing.  But
I would – 

MR. PAKE:     All right.  I’m sorry.  I should have said please.  (Tr.66-69)

The Fund contends that the decedent’s three (3) step-children cannot prove

that they were wholly and actually dependent based upon the holding of the Full

Commission in Shea Hoskins v. Rogers Cold Storage, Inc., case, AWCC #D403764

(Opinion filed November 28, 1994) and specifically controverts the step-children’s
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entitlement to benefits.  I must respectfully disagree.  The immediate claim is

clearly, factually distinguishable from the Shea Hoskins case.  The claimant in

Hoskins waited nine (9) years to claim child dependency benefits.  Further, the

record in the prior claim reflected that the widow was married to the decedent for

only two (2) days prior to his death and, therefore, the claimant could not establish

that she was actually dependent upon the decedent at the time of his death.  In the

instant claim, the widow and the decedent had been married for almost two (2) full

years.  The widow and the decedent had established a home, formed a family unit,

and the undisputed evidence was that the decedent had formed the intent to

assume the duties, responsibilities, and benefits of becoming the step-children’s

parent.  In Hoskins, the Commission specifically found that a preponderance of the

evidence  failed  to establish that the decedent actually provided support to the

step-child.  In the instant claim, the credible testimony of the widow, as well as the

credible assertion by the decedent’s former spouse that the decedent was, in fact,

supporting the step-children when he died, is not refuted.  In Hoskins, a witness

specifically testified that the widow of the decedent told her that the widow did not

consider the step-daughter, Shea Hoskins, dependent upon the decedent at the

time of his death.  In the instant claim, there is no such assertion.  In fact, claimant

#2, the  mother  of  the  decedent’s  biological  children, acknowledged that the

step-children were wholly and actually dependent upon the decedent and attempted

to waive her own children’s entitlement to benefits.  In the former claim, the
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Commission found that the only evidence showing that the decedent provided any

actual support to the claimant was the testimony of an interested party.  I found the

testimony of Haely Morris, that the decedent actually supported his step-children,

and her attempt to help claimants #1 in their claim to be compelling.  

While not conceding that the decedent  actually  supported  his three (3)

step-children, the Fund apparently maintains that because the step-children were

receiving some support from their biological fathers, they were not wholly and

actually dependent within the meaning of our Act.  I strongly disagree.  Again, in the

Shea Hoskins case, the Full Commission concluded that a preponderance of the

evidence failed to establish that the decedent actually provided support to the

claimant.  The Arkansas Court of Appeals affirmed the Commission based upon

substantial evidence.  However, the Court stated that the reasonable expectation

of support from the natural parent is not critical to a finding that step-children also

have a reasonable expectation of support from their step-father.  Hoskins v. Rogers

Cold Storage, Inc., 52 Ark. App. 219, 916 S.W.2d 136 (1996).

A wise person and former First Lady, once stated, in summary, that it takes

a village to raise a child.  Although the step-children of the decedent herein may

have received actual support from their biological fathers, their daily support, both

financially and as a father-figure, came from Andrew W. Myers.  Mr. Myers, by his

course of conduct had formed the intent to assume the duties and benefits of

becoming the step-children’s parent, not only in providing financial support, but in
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caring for their general welfare.  I find that the decedent’s step-children and the

decedent’s biological children are each eligible beneficiaries and should share

equally in the dependency benefits available to them as a class.

The only remaining issue which was raised at the hearing, but which was not

fully developed, concerned which party-respondent had controverted benefits in this

claim, as well as when fees for legal services against the Fund become payable.

Respondents #1 asserted that it had not controverted any benefits and was willing

to pay any children determined to be eligible by the Commission.  The Fund

specifically controverted the entitlement to the step-children while maintaining that

it would only be responsible for an attorney’s fee once respondents #1 obligation

had been exhausted.  Respondents #1 conceded that it might be responsible for a

late payment penalty for underpayment of the widow’s benefits; however, did not

provide documentary evidence concerning what payments have been made, to

date.  The parties were requested to submit legal briefs addressing the Fund’s

argument that it was only responsible for fees on the amount of compensation

controverted and awarded from the Fund.  None were received.

It appears that the Fund’s argument may be well founded.  Ark. Code Ann.

§11-9-715 provides, in part:

(a)(1)(A)     Fees for legal services rendered in respect of a claim
shall not be valid unless approved by the Workers’ Compensation
Commission.

(B)    Attorney’s fees shall be twenty-five percent (25%) of
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compensation for indemnity benefits payable to the injured employee
or dependents of a deceased employee.  Attorney’s fees shall not be
awarded on medical benefits or services except as provided in
subdivision (a)(4) of this section.

(2)(A)    Whenever the Commission finds that a claim against the
Treasurer of State, as custodian of the Second Injury Trust Fund or
as custodian of the Death and Permanent Total Disability Trust Fund,
has been controverted, in whole or in part, the Commission shall
direct that fees for legal services be paid from the Fund, in addition
to compensation awarded, and the fees shall be allowed only on the
amount of compensation controverted and awarded from the Fund.

(B)(i)    In all other cases whenever the Commission finds that a claim
has been controverted, in whole or in part, the Commission shall
direct that fees for legal services be paid to the attorney for the
claimant as follows: One-half (½) by the employer or carrier in
addition to compensation awarded; and one-half (½) by the injured
employee or dependents of a deceased employee out of
compensation payable to them.

(ii)    The fees shall be allowed only on the amount of compensation
for indemnity benefits controverted and awarded.

Again, the Fund failed to provide the legal authority requested to confirm its

position.  Because it appears, based upon the foregoing statutory authority, that

attorney’s fees for legal services awarded against the Fund are to be paid entirely

from the Fund with no portion paid by the compensation beneficiaries, all remaining

issues have been specifically reserved for future determination.

In view of the foregoing, I hereby make the following:

AWARD

Respondent #1, Zurich American Insurance Company, is hereby directed

and ordered to pay to claimants #1, $356.40, representing the widow’s benefits of
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$231.00 per week, together with $125.40 for the decedent’s three (3) step-children

beginning July 25, 2012, and continuing through the present and until the future so

long as they remain eligible dependents.

All accrued benefits shall be paid in lump sum and without discount, and

respondents #1 may claim credit for benefits previously paid to claimants #1.

Additionally, respondents #1 are directed and ordered to pay to claimants #2,

$83.60 per week for benefits on behalf of Taylor Myers and Caleb Myers beginning

July 25, 2012, and continuing so long as the minor children remain eligible

beneficiaries.

All accrued benefits shall be paid in lump sum and without discount.

This Award shall bear interest at the legal rate until paid.  

Additional issues are, by necessity, specifically reserved.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


