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Case submitted on the record  before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT, on November 26, 2012, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES, Attorney
at Law, Texarkana, Arkansas.

Respondents No. 1 were represented by HONORABLE MICHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE DAVID L. PAKE, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The issue of attorney’s fees is submitted for a ruling on the record.  The

record consists of (1) September 14, 2012, Prehearing Order blue-backed hereto

as Commission Exhibit 1; (2) the parties Agreed Stipulations blue-backed hereto as

Joint Exhibit 1; (3) claimant’s attorney’s brief with attachments blue-backed hereto

as Claimant’s Exhibit 1; (4) and respondents’ attorney’s brief with attachments blue-

backed hereto as Respondents’ No. 1, Exhibit 1.

At the prehearing conference, the parties stipulated to the following:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The employer/employee/carrier relationship existed at all relevant
times including January 12, 2012, when claimant sustained a fatal
accident.

3. Respondent No. 1 is responsible for the first $189,800 in weekly
survivor benefits prior to the Trust Fund’s obligation arising.
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4. Respondent No. 2, Death and Permanent Total Disability Trust Fund,
has no liability with regard to attorney’s fees.

Following the prehearing conference, the parties submitted the following

additional stipulations:

A. The Arkansas Workers’ Compensation Commission has jurisdiction.

B. The claimant was an employee.

C. Date of incident:  (Deceased) 1/14/2012

D. This claim was accepted as compensable.

E. Jasmine Ferguson (DOB 2-18-93) is a legally verified child and
dependent  of the deceased employee.  Her claim was accepted and
she is being paid dependency benefits.

F. Kandace Mullins (1-22-01) is also a legally verified child of the
claimant.  She is being paid benefits but there was a delay as a result
of requests for proof of dependency.

G. Respondents applied for and were granted extensions (3/16/12,
4/23/12) in order to establish by verifiable documentation that
Kandace Mullins is the legal dependent of the claimant.

H. The birth certificate and paternity order of Kandace Mullins were
received on May 8, 2012, along with the Form AR-C from claimant.

I. No address was provided for Leslie Essix, mother of Kandace, and
checks were sent to Greg Gile’s office on July 3, 2012.

J. A hearing was requested on behalf of Leslie Essix on June 26, 2012.
The hearing request does not mention Kandace Mullins.

K. Leslie Essix, the mother of the dependent minor Kandace Mullins,
was not married to the deceased employee, is not a dependent of the
deceased employee and does not reside in Arkansas.

L. The birth certificate for Kandace Mullins does not list the claimant as
the father.

M. Claimant’s average weekly wage was $308.

N. Notes from the adjuster that show her efforts in establishing proof of
the dependency are attached as Exhibit 1.

O. That by fax or mail, respondents were provided with a copy of the
statement of Ms. Leslie Essix requesting withholding of 12.5%
attorney’s fees.
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P. That 12.5% is being withheld in escrow pending a decision from the
Commission on controversion.

In summary, claimant’s attorney contends entitlement to attorney’s fees as

provided for in Ark. Code Ann. § 11-9-715.  Claimant’s attorney argues that

Respondents No. 1 delay in payment of death benefits to a beneficiary amounted

to controversion and as such attorney’s fees attach.  Respondents No. 1

contended, in summary, the death benefits owed to the beneficiary, Ms. Kandace

Mullins, have been paid and were not controverted.  Therefore Respondents No.

1 contend claimant’s attorney is not entitled to attorney’s fees.

DISCUSSION

The deceased claimant, Mr. Davis Mullins, was tragically killed in an

apparent drowning incident while performing his employment duties for Pittman

Nursery Corporation on January 12, 2012.  Respondents No. 1 accepted the claim

and paid benefits.  Respondents No. 1 learned there was a dependent 18 year old

daughter, Ms. Jasmine Ferguson, living in Arkansas who was a full time student and

paid her the statutory benefits.  Ms. Ferguson advised the respondents that Mr.

Mullins possibly had another daughter living in Texas named Kandace Mullins.  It

was discovered that Kandace Mullins was living with Ms. Leslie Essix.  Ms. Essix

was never married to Mr. Davis Mullins but there was a Judgment of Paternity

entered on December 2, 2013, establishing Mr. Davis Mullins as the father of

Kandace Mullins and which ordered Mr. Mullins to pay child support.

Respondents No. 1 had difficulty obtaining the 2003 Judgment of Paternity.

Respondents No. 1 argue that they spoke with Ms. Leslie Essix on January 30,

2012, and advised her to contact child services and have them send proof of

dependency.  Respondents No. 1 argued Ms. Essix never sent in the paternity

order and when they tried to contact her again by phone, her number was



4DAVIS P. MULLINS-G200410

disconnected.  While trying to ascertain the Judgment of Paternity, Respondents

No. 1 did request extensions for their AR-2 due dates and First Pay pursuant to Ark.

Code Ann. § 11-9-803(b)(2) through the Compliance Division of the Arkansas

Workers’ Compensation Commission.  Attached to Claimant’s Exhibit 1, Ms. Janell

Hayes requested extensions by letters dated January 26, 2012, February 17, 2012,

March 16, 2012, April 2, 2012, and April 23, 2012.  Subsequently, the Compliance

Division extended the filings for the AR-2 and First Pay to February 17, 2012,

March 3, 2012, April 2, 2012, April 17, 2012, and May 8, 2012, respectively.

Ms. Leslie Essix hired Attorney Greg Giles and Respondents No. 1 have

stipulated receipt of the birth certificate and paternity order of Kandace Mullins from

Mr. Giles on May 8, 2012.  (See Joint Exhibit 1, Stipulation H.)  The parties

stipulated that on June 26, 2012, Mr. Giles requested a hearing on behalf of Leslie

Essix.  (Joint Exhibit 1, Stipulation J)  The parties also stipulated the first payment

to the minor child, Kandace Mullins, was made on July 3, 2012.  Respondents No.

1 argued they diligently pursued efforts to ascertain whether Kandace Mullins was

a dependent of Davis Mullins and once so ascertained, began paying dependency

benefits to her and as such  are not responsible for attorney’s fees because they

did not controvert any benefits.  Claimant’s attorney argues the delay in payments

along with the necessity of a hearing request causes attorney’s fees to apply.

ADJUDICATION

Arkansas Code Annotated § 11-9-802 states: 

(a)  The first installment of compensation shall become due on the
fifteenth day after the employer has notice of the injury or death, as
provided in §11-9-701, on which date all compensation then accrued
shall be paid.  Thereafter, compensation shall be paid every two (2)
weeks except where the Workers’ Compensation Commission directs
that installment payments be  made at other periods.

(b)  If any installment of compensation payable without an award is
not paid within fifteen (15) days after it becomes due, as provided in
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subsection (a) of this section, there shall be added to the unpaid
installment an amount equal to eighteen percent (18%) thereof, which
shall be paid at the same time as, but in addition to, the installment
unless notice of controversion is filed or an extension is granted the
employer under §11-9-803 or unless such nonpayment is excused by
the commission after a showing by the employer that, owing to
conditions over which he or she had no control, the installment could
not be paid within the period prescribed.

(c)  If any installment payable under the terms of an award is not paid
within fifteen (15) days after it becomes due, there shall be added to
such unpaid installment an amount equal to twenty percent thereof,
which shall be paid at the same time as, but in addition to, the
installment unless review of the compensation order making the
award is had as provided in §§11-9-711 and 11-9-712.

In the case at hand, Respondents No. 1 stipulated to the receipt of the

Judgment of Paternity on May 8, 2012.  (Joint Exhibit 1, Stipulation H)  Clearly,

Respondents No. 1 had received everything they needed to start paying

dependency benefits to Ms. Kandace Mullins by May 8, 2012; however, as

stipulated, Respondents No. 1 did not pay until July 3, 2012.  (Joint Exhibit 1,

Stipulation I)  Arkansas Code Annotated § 11-9-715 governs attorney’s fees and

states in part:

(a)(1)(A)  Fees for legal services rendered in respect of a claim shall
not be valid unless approved by the Workers’ Compensation
Commission.

(B)  Attorney’s fees shall be twenty-five percent of compensation for
indemnity benefits payable to the injured employee or dependents of
a deceased employee.  Attorney’s fees shall not be awarded on
medical benefits or services except as provided in subsection (a)(4)
of this section.

(2)(B)(i)  In all other cases whenever the commission finds that a
claim has been controverted, in whole or in part, the commission shall
direct that fees for legal services be paid to the attorney for the
claimant as follows:  One-half by the employer or carrier in addition
to compensation awarded; one-half by the injured employee or
dependents of a deceased employee out of compensation payable to
them.

(ii)  The fees shall be allowed only on the amount of compensation for
indemnity benefits controverted and awarded.
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(iii)  However, the commission shall not find that a claim has been
controverted if the claimant or his or her representative has withheld
from the respondent during the period of time allotted for the
respondent to determine its position any medical information in his or
her possession which substantiates the claim.

One of the purposes of the attorney’s fee statute is to put the economic

burden of the litigation on the party who makes litigation necessary.  Lee v. Alcoa

Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2009).  Here, Respondents No.

1 argue they acted diligently to determine whether benefits were owed to the minor

child, Kandace Mullins.  However, by Respondents No. 1 own admission through

stipulations they had everything they needed to make a dependency determination

on May 8, 2012, but did not pay until nearly 56 days later and after a hearing

request was made by Attorney Greg Giles.  While it is true Respondents No. 1 did

ask for extensions on their First Pay through the Compliance Division of the

Arkansas Workers’ Compensation Commission, the evidence now before the

Commission clearly shows that those extensions were only granted through May 8,

2012.  Once again, on May 8, 2012, Respondents No. 1 had stipulated to the

receipt of the Judgment of Paternity which in their own words from their brief stated,

“The father was not listed on the birth certificate and there was, therefore, no way

to know that the child was actually a dependent of the deceased employee before

the paternity order was received.”  (See Respondents’ Exhibit 1, page 3, lines 23-

25)  Under respondents’ own argument, once they received the paternity order they

knew or should have known that Ms. Kandace Mullins was a dependent of the

deceased employee.  Still, respondents did not make payments within fifteen days

as outlined in Ark. Code Ann. § 11-9-802.  

Respondents No. 1 seems to argue that since the information from Mr. Giles

provided on May 8, 2012, did not include an address for Ms. Leslie Essix, that

somehow that is the reason payment was possibly delayed.  (Joint Exhibit 1,
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Stipulation I)  I find the lack of address for Ms. Essix to be a weak argument due to

the fact that respondents knew on May 8, 2012, that Attorney Greg Giles

represented Ms. Kandace Mullins and her mother for dependency benefits

regarding Mr. Davis Mullins and any such inquiry as to where payment should be

made could have easily been ascertained.  By Respondents No. 1’s own

stipulations and brief they acknowledge that once they had the paternity order they

knew that benefits were owed to Ms. Kandace Mullins and by their own stipulation

agree that they had such paternity order on May 8, 2012.  Respondents did not pay

for over a month after the receipt of the paternity order, May 8, 2012, and on June

26, 2012, Mr. Giles had to file a request for a hearing on the issue of dependency

benefits.  Only after the request for a hearing did Respondents No. 1 pay as

stipulated on July 3, 2012.  I find that the delay of nearly 56 days in getting the

dependency benefits started and the fact that the dependency benefits only started

after a request for a hearing amounts to controversion on the part of Respondents

No. 1.

Had the respondents paid within fifteen days of receipt of the Judgment of

Paternity then there clearly would not have been any controverted benefits.

However, Respondents No. 1 did not pay within fifteen days of the receipt of the

Judgment of Paternity.  Further, it could be argued that if the respondents had paid

before a hearing request was made on behalf of Mr. Giles that controversion could

be in question.  However, the facts in this case show respondents did not pay in a

timely manner and did not pay until a hearing request was formally made in writing

to the Arkansas Workers’ Compensation Commission.  Only after substantial delay

and threat of litigation did Respondents No. 1 start paying benefits to the minor

dependent child.  As such, I find that Respondents No. 1 shall pay the maximum
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statutory attorney’s fees on the dependency benefits to the minor child, Kandace

Mullins.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After a thorough consideration of all the evidence in this record, to include

the Prehearing Order filed September 14, 2012, the Agreed Stipulations of the

parties admitted as Joint Exhibit 1, and the parties’ respective briefs, other

documentary evidence, application of the appropriate statutory provisions and

applicable case law, I make the following findings:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
of this claim.

2. The stipulations outlined herein are reasonable and are hereby
accepted as fact.

3. Due to Respondents No. 1 delay in payment of the dependency
benefits owed to Ms. Kandace Mullins, and having paid outside the
time frame outlined in Ark. Code Ann. § 11-9-802 after a hearing
request was made; I find Respondents No. 1 controverted the
dependency benefits owed to the minor Kandace Mullns.

4. Since Respondents No. 1’s actions amounted to controversion,
Attorney Greg Giles is hereby awarded the maximum statutory
attorney’s fees, one-half to be paid by Respondents No. 1 and one-
half to be paid by the claimant.

AWARD

Maximum attorney’s fees are hereby awarded to the claimant’s attorney,

Honorable Gregory R. Giles, on the controverted dependency benefits, pursuant

to Ark. Code Ann. § 11-9-715.  

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann.

§ 11-9-809 until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT
Administrative Law Judge


