
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G110288

KEITH A. MORRIS, EMPLOYEE CLAIMANT

LARRY WALKER, SR.,
d/b/a LARRY WALKER LOGGING,
UNINSURED EMPLOYER RESPONDENT

OPINION FILED FEBRUARY 7, 2013 

Hearing before Administrative Law Judge Elizabeth W. Hogan on November 9,
2012, at Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Robert M. Abney, Attorney at Law, Des Arc,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and permanent impairment.

At issue is the non-payment of benefits.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer/employee relationship on July 15,

2011, at which time the claimant sustained compensable injuries.

The claimant contends he was employed by the respondent on July 15,

2011, at $20.00 per hour for a 40 hour week, making his compensation rate

$533.00.  The claimant injured his neck and back in a logging accident.  He

ultimately required surgery on September 30, 2011.  He seeks payment of his

medical expenses, time off from work, and any permanent impairment.  The

claimant does have a court ordered child support obligation in Prairie County.
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The respondent contends they paid the claimant $3,000.00 in full settlement

of this claim.  However, to be valid, the Commission must approve any settlement,

Ark. Code Ann. §11-9-108, §11-9-805.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and his father

Martin Walker, the claimant’s uncle and owner of the business, Larry Walker and

his son, Larry Walker, Jr.  The Walker family  was eager to air their dirty linen when

they thought it would benefit them.  Therefore, credibility was a factor for both the

claimant and the respondent.

The claimant, age 29 years, (D.O.B. May 23, 1983), has a high school

education and began working for his uncle’s logging company in 2003.  He stated

he was required to work overtime but his uncle did not pay time and a half.  He

worked 10–12 hours per day at $20.00 per hour, (Tr. p. 6-7, 9).

The claimant does not remember the accident but apparently he was struck

by a falling tree limb on July 15, 2011, and transported to the hospital.  He returned

to work at light duty until his surgery in September.  The claimant stated his uncle

employed eight people during the summer of 2011, (Tr. p. 9-10, 18-19).

The claimant testified his uncle agreed to pay him $500.00 per week until he

could return to work, but the checks stopped when surgery was scheduled.  The

claimant denied agreeing to settle his claim for $3,000.00.  He stated that his

medical expenses were not paid by his uncle and have been turned over to a

collection agency.  However, he admitted he did not provide his uncle with his

medical bills because his uncle had barred him from stepping foot on his land.
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Medical providers will not release treatment records or bills without a medical

release signed by the patient.  The claimant should have obtained his records and

bills and mailed them to his uncle by certified mail.  Of course, once his uncle had

an attorney, the respondent could have sent the claimant a release to sign and

obtained those records if they had any intention of paying them.

The claimant explained that after his surgery, he worked odd jobs at lower

wages.  No documentation was provided to verify the dates of employment or the

amount of wages and the claimant was a poor historian.  He estimates he has

worked a total of two months since the injury and has relied on his parents for

support.  The claimant stated he worked at Travel Lodge in Hazen two or three

weeks and for a company in Texas.  Three weeks prior to the hearing, he found

pipe line/sewer work in Arkansas at $14.00 per hour, (Tr. p. 12-14, 23-24).

The claimant stated he applied for Social Security Disability benefits but was

denied.  He last saw a physician in September, 2012, and remains symptomatic

with headaches and muscle spasms.

Larry Walker, Sr., testified that he used to have workers’ compensation

insurance.  But when the carrier wanted his employees to submit to a drug test, he

had to drop the coverage because the claimant (his nephew), used marijuana.

Instead of firing the claimant, he chose to keep him working in a dangerous job

operating equipment as “self-employed.”  Mr. Walker testified he employed four

people in the summer of 2011, (Tr. p. 39-40).  He stated he did keep business

records but they were at home.

When there is a conflict in the lay testimony such as the number of

employees or the compensation rate, the respondent should have provided those

business records as proof.  Nevertheless, whether it was four or eight employees,
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this employer still falls under the jurisdiction of the Arkansas Workers’

Compensation Commission, Ark. Code Ann. §11-9-102(11).

Mr. Walker conceded that a tree limb fell on the claimant and he was

transported to a hospital.  There was no testimony that the claimant had smoked

marijuana on the day of the accident or that he seemed impaired.  No drug test was

performed at the hospital.

The employer’s son, Larry Walker, Jr., testified he also used marijuana so

he and his cousin, the claimant, decided to be self-employed because they couldn’t

pass a drug test to lower the workers’ compensation premiums, (Tr. p. 43, 48-49).

He stated the claimant was working for other employers after the accident, (Tr. p.

43-48).

The claimant’s father, Martin Walker, disputed his brother’s testimony about

a settlement and his nephew’s testimony about his son working for other employers

after the accident.

MEDICAL EVIDENCE

The claimant was admitted to the hospital on July 12, 2011 (not July 15).

Diagnostic testing (MRI and CT scans) revealed multi-level spinal fractures (right

lateral mass at Cl, left lamina C4, C6, C7, and compression fractures at T7 and T9)

and contusions (C1-C4, C7, T1).  He was prescribed medication and a cervical

collar and advised to stop smoking (for healing purposes) and avoid driving while

taking prescription medication.  The claimant was discharged on July 13, 2011, and

instructed to limit his activities (light, non-stressful) before gradually increasing

them over the next month.

After six weeks, the claimant returned for repeat testing and while most of the

fractures had begun to heal, the vertical fracture at C1 was widening.  Because of
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the non-union at C1, surgery was performed on September 30, 2011.  He was

discharged on October 1, 2011.

On January 5, 2012, Dr. Pait noted the claimant’s condition was stable but

he could not return to logging (see also his reports of September 1, 2011, October

1, 2011, and October 3, 2012).  Testing showed evidence of early callus formation

at C-1.  A July 26, 2012, repeat scan showed healing with new bone growth.  The

doctor noted the claimant had resumed normal activities but was not yet back to

work.  He released the claimant with instructions to follow-up as needed.

I was unable to find anything in the medical records specifically addressing

the healing period, work restrictions, or anatomical impairment.  Based on my

interpretation of the medical records, the healing period ended July 23, 2012, there

are no work restrictions, and based on the 4th Edition of the AMA’s Guides to the

Evaluation of Permanent Impairment, the claimant’s injuries resulted in a rating of

22% to the body as a whole, (see Table 75, p. 113, “Fractures”).

Right lateral mass C-1   5%
left lamina C4, C6, C7 (4% x 3) = 12%
compression fractures
T7 and T9     (4% x 2) =   8%

Using the Combined Values Chart at p. 322, 18% + 5% = 22% to the
body as a whole

AVERAGE WEEKLY WAGE

No documentary evidence was provided to establish the average weekly

wage or hours worked.  The respondent wants the Commission to consider the

purported settlement as evidence of wages but I do not find that persuasive.  These

documents labeled “payment while hurt” simply show that payments were made in

installments in varying amounts.  However, I find these payments to an “advance

payment of compensation” to be counted toward the respondent’s debt.  Based on

the claimant’s testimony, his contract of hire was $20.00 per hour for a 40 hour
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week, for a compensation rate of $533.00 (800 x 66 2/3% = 533).  Without more

proof, I am unable to calculate overtime or possible temporary partial disability for

the reduced wages in the other jobs the claimant worked after the accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondent offered no defense to the non-payment of benefits other

than the purported $3,000.00 settlement which is invalid.  Nevertheless, the lay

testimony establishes an employment relationship and compensable injury under

the jurisdiction of the Commission.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employer/employee relationship existed
on July 12, 2011, at which time the claimant sustained
compensable injuries at a compensation rate of $533.00.

2. The respondent is ordered to pay the claimant temporary total
disability benefits from July 13, 2011, to July 23, 2012, at a
weekly rate of $533.00, less the $3,000.00 previously paid, as
the claimant remained in his healing period unable to work.

3. The respondent is ordered to pay all of the claimant’s medical
expenses within thirty days pursuant to Commission Rule 30.

4. The respondent is ordered to pay the claimant permanent
partial disability benefits totaling $52,767.00 for 22%
anatomical impairment to the body as a whole.

5. If they have not already done so, the respondent is ordered to
pay the court reporter, Kay Mays’, fees and expenses of
$314.53 within thirty days of receipt of the bill.

AWARD

Respondent is directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).



-7-

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


