
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. G003728 & G106050

CHARLES MORGAN, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER CO., 

SELF-INSURED EMPLOYER RESPONDENT

REGIONS CLAIMS MANAGEMENT,

THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED FEBRUARY 26, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant was represented by HONORABLE GREGORY R. GILES, Attorney

at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE FRANK B. NEW ELL,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 29, 2012, the above captioned claim came on for a

hearing in Hope, Arkansas.  A prehearing conference was conducted in this

matter on September 25, 2012, and a Prehearing Order was filed on that

same date.  A copy of the Prehearing Order was marked as Commission

Exhibit 1, and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employer-employee-carrier relationship existed at all

relevant times, including on or about February 8, 2010, and

November 16, 2010.

3) The claimant’s compensation rate for temporary total disability

is $562.00 per week and the claimant’s compensation rate for

permanent partial disability is $422.00 per week.

4) If the claimant’s back injury is found to be compensable, the

respondents would be entitled to an offset for any accident and

sickness pay received by the claimant during any period of

potentially awarded indemnity benefits.

5) Respondents controvert any claim for benefits stemming from the

claimant November 16, 2010, accident.  However, if the February

2010 back injury is found to be compensable, then the parties

agree that the medical treatment stemming from the

November 16, 2010, incident would be a recurrence of that

February 8, 2010, compensable back injury and therefore

respondents would be responsible for that medical treatment

associated with the November 16, 2010, incident.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable back injury by

specific incident on February 8, 2010.

2) If compensability is overcome, whether the medical treatment

which the claimant has had since February 8, 2010, has been

reasonable, necessary, and related to the claimant’s

compensable injuries.

3) Whether the claimant is entitled to temporary total disability

benefits from February 8, 2010, through August 30, 2010.

4) Whether the claimant is entitled to permanent partial disability

benefits.

5) Whether the claimant is entitled to wage loss disability benefits

in excess of his anatomical rating.
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6) Additional medical treatment.

7) Attorney’s fees.

The claimant contended at the full hearing that he sustained a

compensable back injury while in the course and scope of his employment on

February 8, 2010.  Claimant contends the medical treatment he has received

since February 8, 2010, to his back has been reasonable, necessary, and

related to his compensable injuries such that respondents should be ordered

to pay for the same.  Claimant contends there may have been an aggravation

or recurrent episode on November 16, 2010.  Claimant contends he should be

awarded temporary total disability benefits from February 9, 2010, through

August 30, 2010.  Claimant contends it does appear he reached maximum

medical improvement on or about August 30, 2010, and that he should be

awarded permanent partial disability benefits associated with his

compensable injuries.  Dr. Sharp has assigned a 5% impairment rating, and

claimant contends he is entitled to at least 5% in permanent partial disability

benefits.  Claimant contends he should be awarded wage loss disability

benefits in excess of the 5% rating as a result of the symptoms and problems

he continues to have associated with his work related injuries, which have

ultimately prevented him from continuing his employment with Cooper Tire.

Claimant contends he is entitled to additional medical treatment.  Claimant
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contends that respondents should be ordered to pay attorney’s fees as

provided by law.

Respondents contended at the full hearing that the claimant did not

sustain a compensable back injury on February 8, 2010.  The claimant

executed a Commission AR-N Form on February 8, 2010.  Respondents

contend claimant is not entitled to an award of temporary total disability

benefits.  Respondents contend they are not liable for any medical care.

Claimant cannot meet his burden of proving by medical evidence containing

objective findings that he sustained an injury to his lumbar spine at L4-5 and

L5-S1, the sites of his June 16, 2010, surgery.  Alternatively, if claimant is

found to have sustained an injury to his lumbar spine at these levels on

February 8, 2010, claimant reached maximum medical improvement on

August 30, 2010.  That Dr. Sharp assigned a 5% permanent physical

impairment rating to the body as a whole on November 22, 2010, and

respondents deny liability for this rating.  Claimant is not entitled to an award

of wage loss disability benefits, but on November 16, 2010, the claimant

sustained a recurrence of his non-compensable lumbar condition, not an

aggravation or a new injury, when he picked up a pipe at work.  Claimant is

not entitled to an award of medical or weekly benefits stemming from any

injury sustained on November 16, 2010.  Alternatively, regarding benefits
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awarded, respondents claim a right to offset under Ark. Code Ann. § 11-9-411

in the amount of any benefits paid under respondents’ group health program,

its short-term disability program or its long-term disability program.

Respondents specifically contend that the claimant was not performing

employment services at the time of his fall on February 8, 2010. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable back injury by

specific incident on February 8, 2010.

4) Since the claimant has fai led to meet his burden of proof with

regard to compensability, the other issues outlined herein are

rendered moot.

DISCUSSION

The claimant worked for the respondent employer as a “millwright” on
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February 8, 2010.  (T. p. 21, lines 17-19)  The claimant testified his workday

around February 8, 2010, would begin at 7:00 a.m. and end at 3:00 p.m.  The

claimant testified he would arrive at work in his car between 6:15 a.m. and

6:30 a.m.  The claimant testified the respondent employer provided a parking

area that was not guard controlled.  (T. p. 26, lines 13-14)

Even though the claimant stated the parking area was not guard

controlled, he did testify there was a guard shack just as you left the parking

area to proceed into work.  The claimant testified that usually there was no

requirement to show a badge or sign in at the guard shack.  The claimant

testified “usually we just walked in.”  (T. p. 27, lines 18-20)  The claimant

testified that on February 8, 2010, he did not have to sign in or anything at the

guard shack.  (T. p. 27, lines 10-12)  The claimant testified that on February

8, 2010, after passing the guard shack he proceeded approximately five more

yards and then stumbled and fell.  The claimant testified as follows regarding

the February 8, 2010,  incident:

Q Tell us what happened on this particular morning after

you’d gone through the guard shack.  How far do you make it

through the guard shack before something happens?

A It was approximately about five yards, and I caught my toe

on a piece of broken concrete that was raised up higher than the

other concrete, and whenever it caught my toe, it throwed me

down.  (T. p. 30, lines 7-14)

The claimant testified he fell at approximately 6:35 a.m. on February 8,
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2010, while proceeding into work.  The claimant testified that when he fell he

landed on his right side, skinned up his elbow and was hurting all over but that

he was able to work the rest of the day in pain.  (T. p. 33, lines 11-20)  The

claimant testified he did report the fall to a supervisor on February 8, 2010,

and filled out paperwork.  The claimant testified the following day, February

9, 2010, he woke up and “couldn’t hardly get out of the bed, couldn’t hardly

walk.”  (T. p. 36, lines 9-11)  The claimant testified when he woke up on

February 9, 2010, he had back and hip pain that was shooting down both legs.

The claimant testified he had never had any type of similar pain before

February 8, 2010.  The claimant testified that he again called his supervisor,

Rusty Pearce, who instructed him to go get checked out by Healthcare

Express, where the company doctor was located.  

The claimant testified that he did report to Healthcare Express as

instructed by his employer and was seen by a physician’s assistant, Jerry

Browning, on February 9, 2010.  The claimant testified he was given x-rays

and prescribed Ultram and Lortab.  The claimant testified he was not pleased

with his treatment at Healthcare Express and went to his family doctor, Dr.

Stussy.  The claimant testified that Dr. Stussy instructed him to stay off work.

The claimant testified he took his off work notice from Dr. Stussy to the “Union

hall.”  (T. p. 41, line 16)  The claimant testified he took the note to his union
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representative who then took it to the plant.  Ultimately, Dr. Stussy ordered an

MRI for the claimant’s back which was conducted on February 24, 2010, and

found at Claimant’s Exhibit 1, page 11.  Following the claimant’s MRI, Dr.

Stussy referred the claimant to Dr. Marc Smith, a neurosurgeon in Texarkana.

Dr. Smith first offered the claimant a series of three epidural steroid injections

in his back for which he received very little improvement.  The epidural steroid

injections and physical therapy did not give the claimant much benefit and

thereafter surgery was recommended by Dr. Smith.  Ultimately, claimant had

back surgery on June 16, 2010.  Claimant testified that after his back surgery

his leg pain went away and his back pain was better.  The claimant testified

that he remained off work after his back surgery until August 30, 2010, as

recommended by Dr. Smith.  Ultimately, after the claimant’s back surgery he

was found to be at maximum medical improvement as  of August 30, 2010,

and assigned a 5% whole person impairment rating according to Dr. Sharp.

(Cl. Ex. 1, p. 69)  Following Dr. Sharp’s finding of maximum medical

improvement, Dr. Stussy issued a report placing the claimant on light duty

with the following restrictions:  “No lifting over 40 pounds; No excess standing,

stooping or binding [sic].”  (Cl. Ex. 1, p. 70A)  The claimant contends that his

February 8, 2010, fall was compensable resulting in a compensable back

injury and that he is entitled to all associated benefits.  Respondents primarily
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contended the claimant was not performing employment services at the time

of his fall on February 8, 2010, and therefore did not sustain a compensable

back injury by specific incident on February 8, 2010.

ADJUDICATION

In order for an accidental injury to be compensable, it must arise out of

and in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i).  A

compensable injury does not include an injury that is inflicted upon an

employee at a time when employment services are not being performed.  Ark.

Code Ann. § 11-9-102(4)(B)(iii).  The phrase “in the course of employment”

and the term “employment services” are not defined in the Workers’

Compensation Act.  Texarkana School District v. Conner, 373 Ark. 372, 284

S.W .3d 57 (2008).

An employee is performing employment services when he or she is

doing something that is generally required by his or her employer.  Pifer v.

Single Source Transp., 347 Ark. 851, 69 S.W.3d No. 1 (2002).  The

Commission uses the same test to determine whether an employee is

performing employment services as we do when determining whether an

employee is acting within the course and scope of employment.  Javin v.

Economy Inn & Suites, 370 Ark. 414, 260 S.W .3d 281 (2007).  The test is

whether the injury occurred within the time and space boundaries of the



CHARLES MORGAN

G003728 & G106050

-10-

employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interests, directly or indirectly.  See Conner, 373

Ark. 372, 284 S.W.3d 57, the Court stated that where it was clear that the

injury occurred outside the time and space boundaries, the critical inquiry is

whether the interests of the employer are being directly or indirectly advanced

by the employee at the time of the injury.  

The test of whether an employee was performing employment services

within the course of employment depends on the particular facts and

circumstances of each case.  The Court of Appeals and the Supreme Court

have found injuries compensable when the employee was required to stay on

his or her employer’s premises and perform duties, if the need arises, during

their break.  See Ray v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d

558 (1999); Wallace v. W est Frazier South, 365 Ark. 68, 225 S.W.3d 361

(2006).  In these cases, the Court found that the employee’s presence and

availability advanced the employer’s interests.  Injuries have been found not

to be compensable when the employer receives no benefit from the activity

being performed during the break or when the activity is not inherently

necessary for the performance of the employee’s job.  McKinney v. Trane Co.,

84 Ark. App. 424, 143 S.W.3d 581 (2004); Smith v. City of Fort Smith, 84 Ark.

App. 430, 143 S.W .3d 593 (2004).
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In the present case, I find that the claimant has failed to prove by a

preponderance of the evidence that he was performing employment services

at the time of his injury.  The claimant testified he was to begin work at

7:00 a.m. but that his fall occurred at approximately 6:35 a.m.  The claimant

testified that he had not clocked in and had not reached his work station.  The

claimant testified that he was not being paid at the time of his fall.  W ith

regard to the claimant’s employment activity at the time of his fall on

February 8, 2010, he testified as follows:

Q Okay.  Let me talk to you a little bit about your accident.  When you fell,

you had not reached your work station, right?

A No.

Q You hadn’t clocked in?

A No.

Q You weren’t being paid?

A No.  (T. p. 74, lines 17-24)

While it is true that in Caffey v. Sanyo Mfg. Corp., 85 Ark. App. 342, 154

S.W.3d 274 (2004) that because a claimant was required to exhibit her

identification before entry and was required by her employer to walk to the

second guard shack and again display her identification badge that she was

found to be performing employment services at the time of her injury.

However, this case is distinguishable from Caffey v. Sanyo Mfg. in that the
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claimant testified that he did not have to present any identification at the guard

shack and had only proceeded approximately five yards past the guard shack

before falling and sustaining a back injury.  The claimant clearly had not

started his workday at the time of his fall on February 8, 2010.  At the time of

the claimant’s fall he was not directly or indirectly advancing the interests of

his employer.  Further, the claimant was not doing anything that was generally

required for his employment at the time of his fall.  In Hightower v. Newark

Public School System, 57 Ark. App. 159, 943 S.W.2d 608 (1997), the

Arkansas Court of Appeals affirmed the Commission’s decision that the

claimant did not prove that she sustained a compensable injury.  The Court

of Appeals specifically affirmed the Commission’s decision that the claimant

was not entitled to compensation for an injury sustained when she fell on ice

in her employer’s parking lot.  The Court held, “Merely walking to and from

one’s car, even on the employer’s premises, does not qualify as performing

employment services.”  In the present claim, the claimant was not presenting

an identification badge at a security gate when he fell and had not began his

workday.  The claimant had not clocked in for work and was not performing

any employment services at the time of his injury.  This case is similar to

Parker v. Comcast Cable Corp., 100 Ark. App. 400, 269 S.W .3d 291 (2007).

In Parker, the Court of Appeals affirmed the Commission’s finding that the
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claimant did not prove she sustained a compensable injury.  In Parker, the

claimant’s accident occurred while she was en route to her work station and

had not signed in to begin her duties.  In the instant claim, the claimant was

likewise en route to his work station when he slipped and fell in a common

area.  In the case at hand, the claimant’s accident occurred before his shift

and before the claimant was directly or indirectly advancing his employer’s

interests on February 8, 2010.  Therefore, I find that the claimant has failed to

prove by a preponderance of the evidence that he sustained a compensable

back injury by specific incident on February 8, 2010, as the claimant was not

performing employment services at the time of his fall.

ORDER

The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable back injury by specific incident on

February 8, 2010.  Therefore, the above styled claims are hereby respectfully

denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


