
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G301611

BETTY J. MOORE, EMPLOYEE CLAIMANT

GENERAL DYNAMICS CORPORATION, 

EMPLOYER RESPONDENT

CHARTIS CASUALTY COMPANY/

BROADSPIRE SERVICES, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 20, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in El Dorado, Union  County, Arkansas.

Claimant was represented by HONORABLE F. MATTISON THOMAS, III,
Attorney at Law, El Dorado, Arkansas.

The respondents were represented by HONORABLE FRANK B. NEWELL,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 26, 2013, the above captioned claim came on for a

hearing in El Dorado, Arkansas.  A prehearing conference was conducted in

this matter on July 16, 2013, and a Prehearing Order was filed on that same

date.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the September 26, 2013, full

hearing:

1) The Arkansas Workers’ Compensation Commission has



BETTY J. MOORE - G301611 -2-

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including June 10, 2012, and August 6, 2012.

3) The claimant’s average weekly wage was $531.26 per week.

4) The claimant sustained a compensable right hand injury.

5) The parties agreed that all issues related to permanency would
be reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable left shoulder
injury by gradual onset.  (T. p. 53, lines 16-24)

2) If compensability is overcome, claimant’s entitlement to
temporary total disability, medical benefits, and attorney’s fees
must be addressed.

3) Whether the claimant is entitled to additional medical benefits for
her stipulated right hand injury.

4) Whether the claimant is entitled to temporary total disability
benefits from April 22, 2013, to a date to be determined for her
stipulated compensable right hand injury.

The claimant contended at the full hearing that she has worked for her

employer for 15 years, and through the repetitious nature of her job, suffered

injuries to her right hand and thumb.  The repetitious nature of her job

consisted of using a wrench 30 times per hour times 2 hours per shift.  The

claimant reported her injuries for her right hand and thumb on June 10, 2012,

and was sent for evaluation by Dr. Davis who referred her back to work.  After
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returning to work claimant contended she suffered additional injuries to her left

hand and left shoulder on or about August 6, 2012.  After claimant returned

to work she continued to suffer pain to her right hand and thumb.  In

compensation for the pain to her right hand and thumb, the claimant began

using her left hand and shoulder, which caused pain and injury to her left hand

and shoulder.  The claimant contends the repetitious nature of her job duties

of lifting 15 pound and 20 pound warheads and payloads, using a wrench 30

times per hour 2 hours per shift and a drill 30 times per hour for 2 hours per

shift caused the injuries to her left hand and shoulder and that she reported

this pain to her employer as well.  Claimant contends she has been diagnosed

as having right hand carpal tunnel and torn ligament and rotator cuff to her left

shoulder.  She has been recommended for surgery.  It is respondents’

contention that claimant’s injuries are not compensable and that she does not

need surgery.  The claimant is entitled to additional medical treatment for her

right hand injury.  

Respondents contended at the full hearing that the respondents have

accepted liability for the claimant’s right hand injury.  Respondents contend

they have paid all appropriate benefits for the claimant’s right hand injury.

The claimant has not sustained a compensable left shoulder injury.  The

claimant is not entitled to an award of medical or weekly benefits for a left

shoulder injury.  The claimant is not entitled to an award of attorney’s fees.
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Claimant is not entitled to an award of wage loss related to her left shoulder.

DISCUSSION

The claimant, age 59, testified that she worked for the respondent

employer for over 15 years.  The claimant testified that she primarily worked

factory and manual on hands type labor for 35 years.  Due to her work duties,

the claimant sustained a stipulated compensable right hand injury.

The claimant testified that following her right hand injury she first treated

with the company doctor, Dr. Davis.  The claimant testified Dr. Davis gave her

some Ibuprofen and stated she had a form of arthritis and sent her back to

work.  Claimant testified that eventually she was referred by Dr. Davis to Dr.

Daniels, an orthopedic in El Dorado.  The claimant testified Dr. Daniels gave

her a shot in her thumb and did x-rays and MRIs on her right hand.  (T. p. 21,

lines 8-10)  The claimant testified Dr. Daniels recommended carpal tunnel

surgery for her right hand.  (T. p. 21, lines 18-22)  The medical records show

the claimant treated with Dr. Daniels on October 25, 2012, and was found to

be at maximum medical improvement.  (Cl. Ex. 1, p. 10) 

Even though the claimant was released by Dr. Daniels to be at

maximum medical improvement with regard to her right hand, the claimant

credibly testified she continued to have problems with her right hand and was

eventually treated by Dr. Mosley on April 22, 2013.  (R. Ex. 1, p. 140)  The

medical records show the claimant again treated with Dr. Mosley on May 22,
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2013, and in Dr. Mosley’s May 22, 2013, report he stated, “You are not able

to work at this time.  You cannot return to work until you have carpal tunnel

release surgery.”  (R. Ex. 1, p. 147)

The claimant testified that following her stipulated compensable right

hand injury, she changed her work habits due to the pain in her dominant right

hand.  As a result, claimant testified that she suffered a compensable left

shoulder injury by gradual onset due to the repetitive nature of her duties with

her left shoulder.  The claimant argued that her job of “lifting warheads”

contributed to her alleged left shoulder gradual onset injury.  The claimant

testified as follows regarding the lifting of the warheads:

Q All right.  You say you had a job where you had to lift those
warheads?

A Yes, sir.

Q What would you do with the warheads when you lifted
them?

A It’s on a table, and I have to pick them up and put them on
a scale to weigh them, and once I get through seeing how much
it weigh, whether this was high or low, then I have to take it off
the scale and put it over here in a basket, and I would lift it up,
sometimes this way or sometimes lift it up this way, and then put
it in a basket.

Q Okay.  How many warheads would you lift and put in a
basket . . . . . .

A A Day?

Q In an hour?
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A In an hour?  Maybe fifteen.

Q Okay.  Were you actually lifting payloads and not
warheads?

A Payloads, yes.  (T. p. 40, lines 2-21)

Claimant contends entitlement to temporary total disability benefits and

additional medical treatment related to her stipulated compensable right hand

injury.  Claimant contends she sustained a compensable gradual onset

shoulder injury due to the repetitious nature of her job for the respondent

employer; as such, claimant contends entitlement to temporary total disability,

medical benefits, and attorney’s fees related to her alleged left shoulder injury.

Respondents contend that claimant did not sustain a compensable gradual

onset left shoulder injury.  Respondents contend claimant is not entitled to

additional temporary total disability or medical benefits related to her

stipulated compensable right hand injury.  

ADJUDICATION

Act 796 recognizes certain specified exceptions to the general limitation

of compensable injuries to those injuries which are caused by specific incident

and which are identifiable by time and place of occurrence.  These exceptions

are set forth in Ark. Code Ann. § 11-9-102(4)(A)(ii) through Ark. Code Ann. §

11-9-102(4)(A).

To satisfy the definitional requirements for injuries falling under Ark.
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Code Ann. § 11-9-102(4)(A)(ii), the claimant must still prove by a

preponderance of the evidence that he sustained internal or external damage

to the body as a result of an injury that arose out of and in the course of

employment, and the employee must still establish the compensability of the

claim with medical evidence, supported by objective findings.  However, in

addition to these requirements, if the injury falls under one of the exceptions

enumerated under Ark. Code Ann. § 11-9-102(4)(A)(ii), the “resultant

condition is compensable only if the alleged compensable injury is the major

cause of the disability or need for treatment.”  Ark. Code Ann. § 11-9-

102(4)(E)(ii).

An injury, other than to the neck or back, causing internal or external

physical harm to the body and arising out of and in the course of employment

if it is not caused by a specific incident and is identifiable by time and place of

occurrence, is only compensable if it is caused by rapid and repetitive motion.

Ark. Code Ann. § 11-9-102(4)(A)(ii)(a).  Furthermore with regard to gradual

onset injuries other than carpal tunnel syndrome, the Court has given the

Commission some guidance in analyzing rapid repetitive claims.  In Kildow v.

Baldwin Piano & Organ, 58 Ark. App. 194, 948 S.W. 2d 100 (1997), the Court

held that the statutory meaning of rapid means swift or quick.  In Baysinger v.

Air Systems, Inc., 55 Ark. 174, 934 S.W.2d 230 (1996), the Court held that

multiple tasks may be considered together when determining whether the
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repetitive requirement has been met.  

A review of the credible evidence now before the Commission, leads

this examiner to find that the claimant has failed to prove that her alleged left

shoulder injury was caused by rapid and repetitive motion.  The claimant’s

testimony with regard to her job duties of lifting warheads which allegedly lead

to her left shoulder injury was simply too broad to classify as rapid and

repetitive.  (T. p. 40, lines 2-21)  Further, I find that the claimant has failed to

prove by a preponderance of the evidence that her left shoulder injury arose

out of and in the course of her employment.  For the reasons cited herein, I

find that the claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable left shoulder injury by gradual onset. 

The claimant is requesting additional medical treatment for her

stipulated compensable right hand injury in the form of carpal tunnel release

surgery.  The Arkansas Workers’ Compensation Act requires employers to

provide such medical services as may be reasonably necessary in connection

with an employee’s injury.  Ark. Code Ann. § 11-9-508.  What constitutes

reasonably necessary medical treatment under Ark. Code Ann. § 11-9-508 is

a question of fact for the Commission.  Gansky v. Hi-Tech Engineering, 325

Ark. 163, 4 S.W.2d 790 (1996).  The medical records show claimant treated

with Dr. Daniels on September 27, 2012.  In Dr. Daniels’ September 27, 2012,

report, he states, “Betty Moore comes back after occupational therapy for her
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left shoulder and right hand.  She no longer has symptoms of numbness in the

right hand. . . . She is going to remain on one-handed duty until October 01,

2012 and then on Monday, October 01, 2012, she will go full duty without

restrictions and I will reevaluate  her in about three weeks.”  (Cl. Ex. 1, p. 9)

The claimant next treated with Dr. Daniels on October 25, 2012.  In Dr.

Daniels’ October 25, 2012, report he stated, “She has full range of motion of

the thumb without pain.  She has nontender over her thumb.  She is going to

continue with full duty.  I will see her back as needed or as she desires.  She

has reached maximum medical improvement as of today’s date.”  (Cl. Ex. 1,

p. 10)  Even though Dr. Daniels released the claimant at maximum medical

improvement in October of 2012, the claimant credibly testified she continued

to have right hand problems and ultimately saw Dr. Mosley.  Dr. Mosley’s

May 22, 2013, report at the very least indicates the claimant re-entered her

healing period for her stipulated compensable right hand injury, and Dr.

Mosley stated in his May 22, 2013, report, “You are not able to work at this

time.  You cannot return to work until you have carpal tunnel release surgery.”

Based upon the credible evidence now before the Commission, I find that the

claimant has proven by a preponderance of the evidence that she is entitled

to the additional medical treatment now recommended by Dr. Mosley in his

May 22, 2013, report found at Respondents’ Exhibit 1, page 145-147.

Therefore, respondents are directed to pay for the additional medical
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treatment now recommended by Dr. Mosley pursuant to Commission Rule 30

as said additional treatment is reasonable, necessary, and related to the

claimant’s stipulated compensable right hand injury.

The claimant requests temporary total disability from April 22, 2013, to

a date yet to be determined for her stipulated compensable right hand injury.

In order to be entitled to temporary total disability compensation for a

scheduled injury, the employee must prove:  1) that she remains within her

healing period; and 2) that she has not returned to work.  Wheeler Const. Co.

v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The medical records

show that the claimant went to see Dr. Mosley on April 22, 2013, with

continued complaints of her right upper extremity problems.  On April 22,

2013, Dr. Mosley took the claimant off work.  (R. Ex. 1, p. 144)  The claimant

returned to see Dr. Mosley on May 22, 2013, due to right hand problems and

at that time Dr. Mosley took the claimant off work and recommended right

carpal tunnel surgery.

The credible evidence now before the Commission shows the claimant

re-entered a healing period for her stipulated compensable right hand injury

at least by April 22, 2013, and has not worked since April 22, 2013.  With Dr.

Mosley’s continued order for surgery, the claimant is still within her healing

period.  Based upon the credible evidence now before the Commission, I find

that the claimant has proven by a preponderance of the evidence that she
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remains within her healing period for her stipulated compensable right hand

injury and that she has not returned to work since April 22, 2013.  Therefore,

I find that the claimant is entitled to temporary total disability benefits for her

stipulated compensable right hand injury from April 22, 2013, to a date to be

determined, plus maximum statutory attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that she sustained a compensable left shoulder injury
by gradual onset.  

4) The claimant has proven by a preponderance of the evidence
that she is entitled to the additional medical treatment now
recommended by Dr. Mosley in his May 22, 2013, report found
at Respondents’ Exhibit 1, page 147, in the form of right carpal
tunnel release surgery and is reasonable, necessary, and related
to the claimant’s stipulated compensable right hand injury.

5) The claimant has proven by a preponderance of the evidence
that she is entitled to temporary total disability benefits for her
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stipulated compensable right hand scheduled injury from
April 22, 2013, to a date yet to be determined, plus maximum
statutory attorney’s fees.

AWARD

Respondents are ordered and directed to pay all benefits in accordance

with the findings of fact and conclusions of law set forth herein.  All accrued

sums shall be paid in a lump sum without discount, and this award shall earn

interest at the legal rate until paid pursuant to Ark. Code Ann. § 11-9-809.

Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney, the

Honorable F.  Mattison Thomas, III, is entitled to a 25% attorney’s fee on the

indemnity benefits awarded herein.  This fee is to be paid one-half by the

respondent and one-half by the claimant.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


