
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G202613

MICHAEL MONTGOMERY, EMPLOYEE CLAIMANT

PERFORMANCE CONTRACTING, INC., 
EMPLOYER RESPONDENT

ARCH INSURANCE COMPANY/
GALLAGHER-BASSETT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED July 15, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on July 9, 2013, in Little Rock, Pulaski County,
Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s motion to dismiss for failure to prosecute

filed on April 23, 2013.  A hearing was conducted in this

matter on July 9, 2013, in Little Rock, Arkansas.  The

respondents were represented at that hearing by Attorney

William C. Frye.  The claimant did not appear at the

hearing.  The record consists of the transcript of the

July 9, 2013, hearing and the exhibits contained therein.

DISCUSSION

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:
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Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and the

hearing set thereon.  Attorney William C. Frye appeared at

the hearing on behalf of the respondents.

Although the claimant, Mr. Michael Montgomery, did not

appear at the hearing, I note that Mr. Frye’s April 22,

2013, request for a dismissal addressed to the Clerk of the

Commission indicates that a copy of that request was also

mailed to Mr. Montgomery. (Comm. Exh. 1 p. 7) This matter

was re-assigned to my office by the Clerk of the Commission. 

When Mr. Montgomery did not immediately respond to the

motion to dismiss, my office mailed to Mr. Montgomery on

April 29, 2013, a letter requesting that Mr. Montgomery

advise my office within 15 days whether or not Mr.

Montgomery objected to the dismissal request.  My letter

advised Mr. Montgomery that if I determined that he had

received my letter, and if he did not respond within 15

days, then I would interpret that he was waiving any right

to a hearing on the motion to dismiss and that he had no

objection to an order dismissing this claim without

prejudice. (Comm. Exh. 1 p. 7) 
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I sent my April 29, 2013, letter by certified mail to

Mr. Montgomery’s mother’s address.  I did so because Mr.

Montgomery advised my assistant on August 31, 2012, that he

was moving out of his current residence and that his

mother’s address was his emergency contact address. (Comm.

Exh. 1 p. 10)  Postal records in evidence indicate that on

May 1, 2013, Mr. Montgomery signed for receipt of my

certified letter mailed two days earlier. (Comm. Exh. 1 p.

5) However, Mr. Montgomery never responded to my April 29,

2013, letter.

When Mr. Montgomery did not respond to my April 29,

2013, letter, my office on May 21, 2013, mailed to Mr.

Montgomery and to Mr. Frye a notice of hearing set for

July 9, 2013, to address the respondents’ motion to dismiss. 

The notice of hearing states that it was mailed to Mr.

Montgomery by both first class and certified mail. (Comm.

Exh. 1 p. 4) This notice was mailed to Mr. Montgomery’s

mother’s address. (Comm. Exh. 1 p. 3) Postal records in

evidence indicate that the notice sent by certified mail was

returned unclaimed on July 2, 2013. (Comm. Exh. 1 p. 1) As

of July 15, 2013, the notice of hearing sent to Mr.

Montgomery by first class mail on April 21, 2013, had not

been returned to the Commission’s litigation file.  
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1I confirmed on the Commission’s computer database on July 15, 2013, that Mr.
Montgomery never filed at the Commission a claim for any injuries allegedly sustained on
February 1, 2012, or on March 15, 2012.  The Commission’s computer lists seven claims for Mr.
Montgomery, but only the January 26, 2012, injury date for any 2012 injury.

I find under these circumstances that Mr. Montgomery

was provided reasonable notice of both the motion to dismiss

and the hearing on that motion.     

Issue 2: Dismissal For Failure To Prosecute

Mr. Montgomery filed a request for a hearing on a claim

for benefits for a date of injury of January 26, 2012. 

(Comm. Exh. 1 p. 33-34) However, during the course of

prehearing proceedings, Mr. Montgomery alleged that he

sustained his alleged injuries on February 1, 2012, and on

March 15, 2012. (Comm. Exh. 1 p. 30) Because the Commission

had no file or file number on these two alleged injury

dates, on August 13, 2012, I mailed to Mr. Montgomery blank

claim forms to complete and return to the Commission before

our next scheduled telephone conference with Mr. Frye on

September 4, 2012. (Comm. Exh. 1 p. 11) However, Mr.

Montgomery never completed those forms1, and on August 31,

2012, Mr. Montgomery called my assistant to cancel the

September 4, 2012, telephone conference. (Comm. Exh. 1 p.

10)
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This case was returned to the Commission’s general

files on August 31, 2012. (Comm. Exh. 1 p. 9) Mr. Montgomery

has no documented correspondence with the Commission in the

file since his telephone call was documented by my office on

August 31, 2012, and there is no evidence in the record that

Mr. Montgomery has taken any additional action to prosecute

any of his three potential 2012 injury claims since

August 31, 2012.  As noted above, Mr. Montgomery has also

not responded to the letter that I mailed to him on

April 29, 2013, and that he clearly received, and Mr.

Montgomery did not appear at the hearing conducted on

July 9, 2013.   

I find on this record that the claimant has failed or

refused to prosecute his only claim for a 2012 injury filed

at the Commission.  Consequently, I find that the

respondents’ pending motion to dismiss should be, and hereby

is, granted.  This dismissal shall be without prejudice to

refiling within the appropriate limitations period.

ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to
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refiling within the applicable limitations period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


