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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G105229

ANTONIO R. MITCHELL, EMPLOYEE CLAIMANT

PIZZA HUT, INC., EMPLOYER RESPONDENT

OLD REPUBLIC INSURANCE COMPANY,                      
INSURANCE CARRIER                                      RESPONDENT 

GALLAGHER BASSETT SERVICES, INC.,
THIRD PARTY ADMINISTRATOR                              RESPONDENT

                                          

                 OPINION FILED AUGUST 8, 2013

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Nick Churchill, Attorney at Law,
Fayetteville, Arkansas.  

Respondents were represented by Mr. Michael C. Stiles, Attorney
at Law, Little Rock, Arkansas.   

                  STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on July 29,

2013, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on June 24, 2013.  This Prehearing Order set out the

stipulations offered by the parties, and outlined the issues to

be ligated at the hearing, as well as the parties’ contentions.  

     By agreement of the parties, the stipulations applicable to

this claim are as follows:

     1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including June 23, 2011.

3.  The claim was accepted as a compensable gunshot wound

injury.

4.  The claimant received temporary total disability

compensation, and medical expenses incurred to date have been

paid.

     5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.  

6.  At the time of his compensable injury, the claimant’s

average weekly wage was $251.  The claimant’s compensation rate

for temporary total disability is $251, and $154 for temporary

partial disability.

7.  The parties agreed to stipulate that the claimant’s

wife, LaShunda Mitchell, would corroborate his testimony.     

By agreement of the parties, the issue to be presented at

the hearing was as follows: claimant’s entitlement to additional

medical benefits, in the form of pain management.

The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaire.  Said contentions

are hereby incorporated herein by reference.     
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     The documentary evidence submitted in this case consists of 

the hearing transcript of July 29, 2013, and the documents

contained therein. 

  The following witnesses testified at the hearing: the

claimant, and LaShunda Mitchell.  

                            DISCUSSION

        The claimant, age 36(04/15/77), essentially testified that 

while working for the respondent-employer he was shot in the back.

According to the claimant, the bullet existed the lower part of his

stomach.  The claimant essentially testified that it is painful for

him to stand.  He stated that he is unable to work because he can

only work light-duty.  According to the claimant, he lost his job

because the respondent- employer did not have any light duty work

for him.    

     He verified that after being shot, he went for physical 

therapy treatment.  The claimant further verified that he saw Dr.

Johnson, and he referred him to a pain management specialist.

However, the claimant essentially explained that this treatment was

not approved by the workers’ comp carrier.  The claimant basically

testified that he called Dr. Johnson’s nurse and St. Vincent’s

Hospital, but was unable to get the matter resolved. 

     As of the day of the hearing, the claimant testified that he
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was in pain, and unable to move very fast.  The claimant also

testified that he does not move fast because, if he does, he has

pain in his hip.  According to the claimant, he cannot turn fast or

walk at a normal pain without experiencing pain.  

   The claimant testified that he has not done anything to

alleviate the pain because he does not have health insurance.

However, he testified that he takes ibuprofen for his pain.  The

claimant maintained that the injury has changed his life.  He

stated he is unable to interact with his children, and engage in

activities such as playing ball.  

     On cross examination, the claimant admitted that he has not

requested a change of physician.  He also verified that previously

he had group health insurance, and used that to pay for some of his

medical bills. However, the claimant testified that his wife

changed jobs, and his health insurance became too expensive.  As a

result, his health insurance coverage was dropped. 

     The claimant admitted that he applied for unemployment 

benefits in 2012, and was approved.  According to the claimant, he

only received these benefits for two months.

     Upon being questioned by the Commission, the claimant denied

any prior problems with his hip.  He rated his pain to be at a

seven on good day, and at a ten on a bad day.                 
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     The claimant’s wife, LaShunda Mitchell, testified on behalf 

of her husband.  She basically testified that the claimant has 

problems with walking, and sharp hip pain. 

     A review of the medical evidence demonstrates that the 

claimant first sought emergency medical treatment for his

compensable gunshot wound, of June 23, 2011.  The claimant was seen

at Baptist Health Medical Center-Little Rock.  Dr. John F. Dunn

reported, in relevant part:

History of present illness-
Antonio Mitchell is a 34-year-old-male who is assistant
manager at Pizza Hut when he was robbed at gunpoint and shot
in the back.  In fact he was shot in the left flank with a
small caliber handgun with an entrance wound in the left flank
and exit wound in his left lower quadrant of his abdomen.  He
was brought to Baptist Medical Center-Little Rock emergency
room for evaluation and treatment.

                              * * * 

CT scan of his abdomen and pelvis showed the evidence of the
entrance site in his left flank with the bullet traversing
through his left iliac wing causing a fracture and then
traversing essentially just outside the peritoneum leaving a
small hematoma there and then existing in the left lower
quadrant.  According to the radiologist who read the CT scan
there was no evidence of injury to his bowel with this gunshot
wound.

Labs- his hematocrit is within normal limits.  White count
slightly elevated.

Impression-
Gunshot wound to the left flank with fracture of the left
iliac wing.  No evidence of intraabdominal[sic] injuries.

Plan-
Admit for observation.  Will get orthopedic consultation for
his left iliac wing fracture, although I doubt anything needs
to be done surgically.  We will go ahead and start him on some
broad-spectrum antibiotics DVT and ulcer prophylaxis.   
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     On June 27, 2011, the claimant was discharged from Baptist

Health Medical Center.  He had a final diagnosis of “Gunshot wound

of left flank.”  Dr. Dunn wrote, in relevant part, the following in

a discharge summary report:

Hospital Course- The patient was admitted and orthopedic
consultation was obtained by Dr. Philip Johnson for his left
iliac wing fracture from the gunshot wound.  This was felt to
be stable and did not require any surgical intervention.  He
was started on IV antibiotics, DVT and ulcer prophylaxis.  He
was admitted for observation.  He remained hemodynamically
stable.  His abdomen remained benign.  He was only tender at
the exit site and no where else in his abdomen.  He eventually
started on a diet on hospital day 2 which he tolerated well
and was advanced up.  After he was taking a regular diet and
his pain was reasonably well-controlled with oral pain
medications he was discharged on 06/27/2011.  He was given a
cane to help walk due to the pain in his pelvis.  He was [sic]
condition at time of discharge is good.  He was given
hydrocodone for pain.  He was to return to clinic in 2 weeks
for followup.  His activity is a [sic] limited according to
ortho.  He was to return to see Dr. Philip Johnson in 1 month.
He was discharged to care of his family.

     The claimant saw Dr. Dunn on July 11, 2011, for follow-up 

care of his compensable injury.  At that time, the claimant

complained of cramps, and backache, but he reported no inflamed

joints, no muscle weakness, nor joint range-of-motion, no pains,

and no bone pain.  The claimant reported headaches, but he reported

no tingling sensation in any body part, no weakness, or any

weakness.  Dr. Dunn’s stated: “Assessment/plan was “S/P small

caliber GSW left flank with fractured iliac wing but no other

significant injuries.  I advised him it would take at least 6 weeks

for the pelvic bone to heal and that he should not return to work

before then.  I gave him my card and Dr. Phil Johnson’s office no.
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to call in case there might be a need for physical therapy.”  Dr.

Dunn gave the claimant a prescription for 40 tablet of hydrocodone,

with no refills.  He directed the claimant to return to his office

as needed.   

     On that same date, Dr. Dunn gave the claimant a return to work

slip, wherein he released the claimant to full duty work, beginning

on August 8, 2011.              

     Dr. Philip Johnson saw the claimant on July 15, 2011, due to

his on the job injury of June 24, 2011, while working at Pizza Hut.

He reported that the claimant had sustained a gunshot wound, with

wound of entry anteriorly, and wound of exit posterior through the

wing of the pelvis.  X-rays showed no significant problems.  At

that time, Dr. Johnson placed the claimant on light work, and

scheduled him for a follow-up visit in four weeks.       

     On August 19, 2011, the claimant saw Dr. Johnson for a 

follow-up visit for his gunshot wound. In a clinic note, Dr.

Johnson reported, in relevant part, the following:

The patient is now two months following a gunshot wound to the
pelvis.

X-rays show solid healing, but he is having trouble with pain
and getting moving without pain.  He has not returned to work.

RECOMMENDATION:
I think physical therapy might help him get going, and we will
get that started.  We will see him back again in a month.  No
x-rays are necessary.  Solid union is present today.  He can
return to light work, limited standing and walking.    
  

     The claimant was evaluated for continued outpatient physical
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therapy treatment, on August 19, 2011, at OrthoArkansas.   The 

treatment plan was for four weeks of physical therapy at the 

frequency of three times a weeks, which was done.     

     In a clinic note dated September 16, 2011, Dr. Johnson wrote:

The patient returned to the office today.  He is almost three
months following a gunshot wound to the flank with a fracture
of the ilium.  He is still having a lot of soreness and pain
in this area.  He is responding to physical therapy.

RECOMMENDATION:
Continue PT.  I think he can work at light work status with
limited standing and walking if he were permitted.  I will see
him back again in four weeks.  At that time, AP pelvis should
be made prior to his being seen.

   
     On October 13, 2011, Dr. Johnson wrote:

The patient returns to the office today almost four months
following a gunshot wound to the pelvis.  He is getting
physical therapy on a regular basis and making good progress.
We let him continue light work with limited standing and
walking.  We will see him back again in four weeks.  We will
repeat AP of the pelvis prior to his being seen. 

     In a physical therapist note for that same date, therapist 

Jim Clark, noted that the claimant did not have any new complaints.

His assessment was “Effort by Antonio has been good overall.”

Plan: Antonio is to return to physician, will await further

orders”[sic]”

     A chart note of November 10, 2011, states: “This Progress 

Note serves a documentation that ANTONIO Mitchell missed his 

scheduled appointment at OrthoArkansas on 11/10/2011.”  

     The claimant saw Dr. Johnson for a follow-up visit on November

16, 2011.  Dr. Johnson reported the following in a clinic note:
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The patient is almost five months following a gunshot wound to
the pelvis.  He is having persistent pain in his low back in
the area where he was shot.

X-RAYS:
X-rays show solid healing of the bullet hole in the pelvis.

On his last visit, I approved him to return to light work with
limited walking and standing.  He tells me that he cannot do
the kind of work he was doing and that he has constant pain.
There is no indication of orthopedic surgery.

RECOMMENDATION:
I am going to refer him to pain management and suggest he get
an appointment with Dr. Covey to follow him for pain.
Sometime in the future, a functional capacity evaluation may
be appropriate, but for the present time I see no reason why
he cannot continue on light work status.  I have nothing
further to offer the patient. We will not give him an
appointment to return.   

     It appears that on November 28, and on November 30, 2011, Dr.

Johnson’s office faxed requests to the respondent-insurance carrier

for authorization to refer the claimant to pain management under 

the care of Dr. Covey. 

     On January 16, 2012, Dr. Johnson wrote:

This patient was last seen in the office on November 16,
2011,having had a gunshot wound to his pelvis.  X-rays show
solid healing in this area.  I do not know of any reason why
he would have any permanent physical impairment as a result of
a healed pelvic fracture.  He may, however, have other
abdominal neurosurgical problems that I am not aware of.  As
far as I am concerned, three months after his surgery [sic],
he could return to whatever employment he was physically
capable of.     

     In correspondence dated October 8, 2012, the nurse case 

manager, Victoria Powell, wrote to Dr. Covey.  On October 17, 2012,

Dr. Covey gave the following responses to her inquiry:

Mr. Mitchell was referred to your office on November 16,
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2011 by Dr. Philip Johnson of OrthoArkansas.  It is my
understanding that Mr. Mitchell did not follow up with
this referral.

Can you please confirm the following:

Do you have any records associated with Mr. Mitchell’s
gunshot wound injury or the referral from Dr. Johnson’s
Office?  If yes, when?     YES     NO

Has he been seen in your office?  YES     NO
If yes, when?

Perhaps scheduled for an appointment and failed to show? NO
Yes-appointment made for _____________ but he failed to
show/cancelled appointment or NO-no appointment made.

Do you have any records associated with Mr. Mitchell’s 
gunshot wound injury or the referral from Dr, Johnson’s
office?  YES     NO

     Next, on November 2, 2012, Ms. Powell wrote the following 

letter to Dr. Johnson, and he gave the following response. 
  

I understand from Ms. Jackson that you last saw Mr.
Mitchell on November 16, 2011.  At that time a referral
was made for Mr. Mitchell to see Dr. Carl Covey for pain
management.  

Contact has been made with Dr. Covey who confirmed that
Mr. Mitchell has never been seen in their office.  His
response is attached and notes that they have never had
any contact with Mr. Mitchell.  Mr. Mitchell has not
requested to be seen by Dr. Covey’s office nor asked to
return to your office.  We lost contact with him
following your November 2011 date of service.

Since Mr. Mitchell has failed to follow up regarding his
alleged pain, would it be appropriate to state that this
appointment is no longer necessary?

Given his lack of contact with Dr. Covey and the year
since he was last seen or had contact with your office,
would it be appropriate to assume that he no longer
requires a referral to Dr. Covey for pain management?
YES       NO         
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                           ADJUDICATION

Medical Treatment   

     The sole issue for determination is whether the claimant is

entitled to additional medical treatment, in the form of pain

management, for his compensable gunshot wound injury of June 23,

2011.  

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

     After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find the

claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for

his compensable gunshot wound injury of June 23, 2011.  

     Here, the claimant sustained an admittedly compensable gunshot

during and in the course of his employment with Pizza Hut on that

date.  Specifically, the claimant was robbed at gunpoint and shot

in the back.  The emergency room medical report authored by Dr.
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Dunn on the date of the shooting, demonstrates that the claimant

was shot in the left flank with a small caliber handgun, with an

entrance wound in the left flank, and exit wound to the left lower

quadrant of his abdomen.  Dr. Dunn assessed the claimant with

“Gundshot wound to the left flank, with fracture of the left wing

iliac.”  

     The claimant was hospitalized for approximately four days due

to his gunshot wound.  Following his release from the hospital, the

claimant came under the care of Dr. Johnson.  On August 19, 2011,

the claimant complained to Dr. Johnson of pain with movement.  As

a result, Dr. Johnson ordered physical therapy treatment, which was

done.  In addition to this, the claimant has also received a pain

medication regimen.  However, despite this conservative treatment,

the claimant has continued with significant hip pain and related

symptoms, especially with normal movement/walking.  The claimant

credibly testified that prior to this incident, he had not

experienced any of these symptoms.  No evidence to the contrary was

elicited during the hearing, or by way of documentary evidence.

    On November 16, 2011, Dr. Johnson saw the claimant for a

follow-up visit of his gunshot wound injury to his pelvis.  X-rays

showed solid healing of the bullet hole in the pelvis.  At that

time, the claimant had complaints of persistent pain in low back,
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in the area where he was shot.  Therefore, Dr. Johnson recommended

that the claimant see a pain management specialist, Dr. Covey.  The

documentary evidence demonstrates that Dr. Johnson’s office

attempted on two separate occasions to obtain authorization for the

claimant to see Dr. Covey, to no avail. The claimant credibly

testified that he made several unsuccessful attempts to get

approval for this treatment referral. The claimant’s wife

corroborated this testimony. Considering that there is no

documentation of a response from the insurance-carrier to Dr.

Johnson’s office requests for authorization of this pain management

treatment, and the claimant’s testimony regarding his unsuccessful

attempts to obtain authorization for treatment, I find that it is

more probable than not that the respondent-insurance carrier failed

to approve this treatment.  Hence, I am not persuaded that the

respondent-insurance carrier lost contact with the claimant

following his November 16, 2011 visit with Dr. Johnson, as alleged

in Ms. Powell’s correspondence of November 2, 2012 to Dr. Johnson.

There is absolutely no evidence whatsoever demonstrating that Ms.

Powell ever made any attempt to contact the claimant regarding this

treatment, or any other matter pertaining to his claim.  Moreover,

considering that this treatment was not authorized by the

respondent-carrier, it is quite plausible that Dr. Covey would have
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not had any records associated with the claimant’s gunshot wound

injury.  

     Nonetheless, considering the persistent nature of the 

claimant’s pain and related symptoms despite extensive conservative

treatment, the fact that the claimant had not experienced any prior

hip pain, there being no evidence of any new injury, and because

the claimant sustained a fracture to the left “wing” iliac, I find

that the claimant proved his entitlement to additional medical

treatment for his compensable gunshot wound injury of June 23,

2011.  Of note, although the claimant’s x-rays showed solid healing

of the bullet hole in his pelvis on November 16, 2011, Dr. Johnson

recommended pain management.  I think it is conceivable that the

claimant would have ongoing complaints of pain in the hip with

movement considering the nature of his injury to the left wing of

his pelvis.       

     I recognize that on January 16, 2012, Dr. Johnson essentially

opined the claimant reached the end of his healing period for his

compensable injury some three months following the incident.

However, it is well-settled that a claimant may be entitled to

ongoing medical treatment after the healing period has ended, if

the medical treatment is geared toward management of the claimant's

injury.  Patchell v. Wal-Mart, Stores, Inc., 86 Ark. App. 230, 184
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S.W.3d 31 (2004).  Such circumstances exist in the case at bar. 

     Additionally, I am aware that on November 2, 2012, Dr. Johnson

opined that given the claimant’s lack of contact with Dr. Covey,

and the year since he last contacted Dr. Johnson’s office, it would

be appropriate to assume that the claimant no longer requires a

referral for pain management.  I have attached no weight to this

opinion, considering that Dr. Johnson has not physically examined

the claimant in over a year.                  

      FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship    
         existed at all relevant times, including October 23,
         2011.

3.  The above-mentioned stipulations are hereby accepted.

4.  The claimant proved by a preponderance of the evidence
         his entitlement to additional medical treatment, in the
          form of pain management for his compensable gunshot wound
         injury of June 23, 2011.     

                             AWARD                  
    
    The claimant proved by a preponderance of the evidence his
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entitlement to additional medical treatment for his compensable

gunshot wound injury of June 23, 2011.  Therefore, the respondent-

insurance carrier is directed to pay benefits in accordance with

the Findings of Fact cited above.    

IT IS SO ORDERED.

               ____________________________
CHANDRA L. BLACK
Administrative Law Judge      
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