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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G201562

CATHRYN A. MEISER, 
EMPLOYEE CLAIMANT

NEIGHBORHOOD FRESH MARKET, 
EMPLOYER RESPONDENT

ARGONAUT INSURANCE COMPANY,
INSURANCE CARRIER/TPA                             RESPONDENT

                OPINION FILED FEBRUARY 12, 2013              
             
A hearing was held before Administrative Law Judge CHANDRA
L. BLACK, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by Mr. Frederick S.“Rick,”
Spencer, Attorney at Law, Mountain Home, Arkansas. 

Respondents were represented by Mr. William C. Frye,
Attorney at Law, North Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on

December 19, 2012, in Mountain Home, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on October

15, 2012.  A Prehearing Order was entered in this claim on

that same date.  This Prehearing Order set forth the

stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing.  The following stipulations are hereby

accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on December 27, 2011.

3.  The claim has been controverted in its entirety.

4.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Constitutional Issues.

     2.  Compensability of the claimant’s alleged back 

injury. 

     3.  Medical treatment for her alleged back injury. 

     The claimant’s and respondents’ contentions were set 

out in their respective Responsive Filings.  Said 

contentions are hereby incorporated herein by reference. 

     The documentary evidence submitted in this case 

consists of the hearing transcript of December 19, 2012, and

the documents contained therein.  In addition, the claimant’s

Constitutional Brief has also been made a part of the record.

This are retained in the Commission’s file.  The respondents’

Pre-hearing Filing was omitted from the transcript.  It has

been blue-backed(marked as Commission’s Exhibit No. 1), and 

is incorporated into the hearing transcript by reference. 
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    The following witnesses testified at the hearing: the

claimant, Danny Seward, Richard Meiser, Rita Knovac, Margaret

Grant, and Roger Dale Wallis.

                        DISCUSSION

     At the time of the hearing, the claimant was sixty-one

years old.  She is a high school graduate.  The claimant 

worked for Neighborhood Fresh Market, in Horseshoe Bend for

over six and a half years.  They employ some fifteen to twenty

employees.  The claimant performed various duties, such as

those of a cashier, stocking, and deli-type functions.  During

the last four years of her employment, the claimant was in

charge of dairy and frozen produce.  She was a full-time

employee.  Dan Seward was the claimant’s supervisor.     

     According to the claimant, she sustained a back injury 

on December 27, 2011, while working for the respondent-

employer.  She essentially testified that a truck had just

backed in with a load of merchandise.  The claimant and

Margaret(Grant) stood outside the office door.  Another 

worker, Faye(Knovac) was inside the office door.  A coworker,

Roger Wallis, used an electric pallet-jack to unload the

merchandise.  The claimant essentially testified that Mr.

Wallis struck her twice from behind in the back area while

carrying a load of produce. 

     Specifically, the claimant gave the following 
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description of her work-related incident:

A I was standing there, and all of a sudden I got a
little jolt in the back, which I arched my back.  I
turned around, I looked, I didn't see Roger.  And all of
a sudden, I think Margaret, but, anyhow, she had called
Roger.  Well, then he come around.  We seen him.  We say,
Roger, straighten it out.

Q What do you mean by that?

A Well, he was coming cockeyed.  That I could see.

Q What was he coming cockeyed with?

A That pallet.

Q When you say cockeyed, you mean it was at a 45
degree angle moving like that, or --

A Well, instead of coming like this (indicating), he
was, yes, he was coming on an angle.

Q Okay.  How can he do that with a jack?  Does the
jack wheels move around?

A If you press a button, it automatically moves.

Q Okay.  All right.  So she said -- what did she say
to him?

A She just called, Roger.

Q Just used his name?

A Yes.

Q And what did he do?

A Well, he did pull forward, and we just didn't pay
any attention to him anymore, and then he started backing
in, and (demonstrating), I got it again.  I got it --

Q Was it just a small hit this time?

A No, it moved me forward this time.
     The claimant denied that she felt pain at the moment 
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that he hit her.  However, she testified that she felt pain

about twenty minutes after the incident.  According to the

claimant, she began feeling pain just below her waistline,

across the lower part of her back. She described it as a

burning sensation-type of pain.  The claimant denied having

fallen after being hit a second time.  Nor did she almost

fall.  She stated that she was shoved forward.  

     With respect to where she was hit, the claimant 

testified:

A I don't know if it hit me any on -- I don't know if
it hit me down here (indicating).   But when I got hit,
it was right in here, right in the center of my wing
bones.

Q Okay.  Is that right between your -- right at the
middle of your mid-back?

A Yes.

Q Okay.  And you say you're not sure whether you got
hit in the back, in the rear-end, or not?

A No, not really.

Q Okay.   You don't know whether you were or weren't,
but you remember being hit in the mid-back?

A Yes.

    The claimant testified that Mr. Wallis was traveling at

the rate of regular walking speed when he hit her.  According

to the claimant, she was struck by the wooden pallet,

containing produce, and not the prongs.  When asked if she

reported the matter, when she started having burning pain in
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her mid-back some twenty minutes later, the claimant replied,

“Well Faye was there, so and Faye seen what happened, and

Margaret saw what happened.”    

     She admitted that she never told the store manager, Dan

Seward about her incident because she was not able to find

him.  

      The claimant verified that she went to the doctor on the

afternoon of December 27.  According to the claimant, she sees

a chiropractor every two weeks because her hips and shoulders

go numb.  She testified that she has trouble lifting and

putting things in the cupboards.  The claimant essentially

testified that she has difficulty with her shoulders and hip

while sleeping.  She also testified that she still has the

burning sensation in her lower back.  

    She denied that she is ever pain free.  The claimant

testified that her pain is constant and moderate.  According

to the claimant, she takes Naproxen, Tramadol, and

Cyclobenzaprine, for her symptoms.  There medications are

prescribed by Dr. David Brightwell and Dr. Mann.  

     The claimant agreed that she had some prior problems, 

but nothing significant.  She explained:

     She testified that her pain is worse with activity, and

she gets muscle spasms.  The claimant denied that she has been

paid anything for her alleged injury.  Nor have they offered



7

to send her to the doctor.  She denied that the respondents

have offered to pay anything for her other medical bills.  

     However, the claimant clarified:

A The only one that I got paid is when I went to Dr.
Tompkins on the 27th of December.

Q That same day of the injury?

A That same day of the injury.  And I got the bill for
$226.

Q And they paid that?

A And they paid that.

Q The employer did?

A Yes.

Q But have they sent you to any other doctors or
anything of that sort since then?

A No.

     The claimant denied that the officer manager ever 

offered to fill out any type of paperwork regarding her

injury.  According to the claimant, she told Faye her back was

hurting and that she needed to see a doctor.  The claimant

left work and went home.  Later that afternoon, she went to

see a chiropractor.  

    With respect to prior treatment, the claimant admitted

that she probably took off work during her lunch break to go

see her chiropractor for her back and/or shoulder.  She also

admitted to taking off towards the closing of the day for the

office, in order to go the chiropractor.  The claimant
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specifically denied taking any time off from work to seek

treatment.

     Specifically, the claimant testified:

Q Okay.  So what kind of problems were you having
before you had this injury that would require you to go
to a chiropractor?  Help the Judge understand the
difference, if any.

A Well, my husband and I, when we moved down here, we
ended up clearing the land.  So just the bending over,
cutting trees, cutting bushes, making flowerbeds, stuff
like that, and it was -- I always did that.  At least
once a year I went to the chiropractor.

Q Okay.  When did you first start using chiropractors?

A In '99.

Q Okay.  And what was the reason you started using
chiropractors?

A I don't know what -- Richard and I were putting in
a driveway, and I mean, I didn't get hurt.  I just knew
-- I just -- it's been a while, so I went to the
chiropractor.

    She verified that she is asking the Commission to find

that she had a workers’ comp injury at work, because of this

wooden pallet striking her in the mid-back.  She further

verified that she is asking for reasonable and necessary

medical treatment, in the form of payment of her chiropractic

and prescriptions bills. She is also seeking continued

treatment by her chiropractor, Dr. Ron Yow.  In addition,

since her alleged injury, the claimant has treated with Dr.

Brightwell, and Dr. Kent Tompkins(a chiropractor).  She is

also seeking payment of these bills as well.                
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     Under cross examination, the claimant testified:

Q Ms. Meiser, help me out a little bit here.  What
parts of your body are you saying were injured by this,
what you called a little jolt to your mid-back?

A Right now it was -- I feel like I've got a ball or
a knot in the center of my back.

Q What else?

A The lower part of my back, my hips, and both of my
shoulders.

Q Now, you don't recall your low back being hit during
this incident, is that correct?

A No.

Q And can we agree that you're telling us you're
having problems up in the shoulder, but you actually got
this bump or jolt down around -- underneath your shoulder
blades, correct?

A Right in here (indicating).

Q And that's probably what, five or six inches below
the shoulder?

A Yeah.

     She agreed that one of the problems she has is lifting

her shoulders above her head.  The claimant denied ever having

these problems before her alleged injury.  

     However, she testified:

Q I've got you going to the chiropractor -- this is on
page one -- now, it says that in June of 1994, you were
laying on a fence, and you fell, saw stars, and had a
work injury, do you remember that?

A Sure, that was at Serigraph.

Q Okay.  And you settled with that company two years
ago, which would've been about 1997.  Does that sound
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about right?

A No.

Q Well, let me ask you, is that not what this -- that
says there (indicating)?

A '94?  I was out of Serigraphs when -- '94.  It could
be.

Q Okay.

A I'm not sure.

     The claimant admitted to going to see a chiropractor for

her 1994 injury, wherein she had severe whiplash.  She 

admitted that in March of 1994, she slipped and fell on ice.

Upon being asked if she ever had similar complaints to what

she is now alleging, the claimant explained that now, both her

buttocks are going numb.    

     She explained:

Q Well, then I've got -- well, actually the next time
you see the chiropractor, which is on the same page, it
has, "Numbness right buttocks and headache."  But can you
agree with me, it looks like he is treating your cervical
area, your thoracic area, and your low back, isn't he,
for chiropractic treatment?

A Yes.

Q Okay.  Then it has that when you saw him in November
of 2000, that you were having low back pain, and then a
sharp pain in your left shoulder.  Do you remember that?

A Yes.

Q Then February of 2002, he has down that you bent
over to pick up wash clothes, and it hurts when you
breathe, and you had right hip pain?

A Yes.
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Q Okay.  Are those similar to some of the things
you're  talking about now, activities that you have pain
doing?

A No, I can bend over.

Q Then in June of '02, it looks like he took you off
work, because you were doing a lot of vacuuming and
cleaning, and you started having shoulder problems.  Do
you remember that?

A That probably was one day.
 
     The claimant admitted she is able to vacuum.  However,

she stated she takes her time doing it.

     She testified:

Q And then May 17th, '04, I have you going to Dr. Yow
again with mid-back and low back pain.  And he said you
was hit between the shoulder blades all the way down to
your low back, and it really hurts to roll over.  Is that
similar to what we have here today?

A Similar.

     The claimant admitted that in August of 2004, she sought

treatment for her pelvic being misaligned.  At that time, she

also complained of muscle spasms in her cervical, thoracic,

lumbar, and pelvic area.  

     Under further cross examination, the claimant testified:

Q So over the years, it's not been unusual for you to
have muscle spasms in all cervical, thoracic, lumbar, and
pelvic areas, is it?

A It's not like it is now.

    Next, the claimant explained that she did not recall

having muscle spasms, but if she told Dr. Yow that she did,

she probably did have them.  The claimant rated her current
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cervical pain to be a five or seven.  However, she maintained

that she was not aware that in August of 2004, she rated her

pain to be around six.

     She testified:

Q Then in '05, it says that your right hip is still
numb, and it really hurts to raise your arms.  That's
similar to what we're on here today, isn't it?

A I'll agree with that, yes.

     The claimant admitted that in September of 2005, she saw

Dr. Yow again for the same pain levels, muscle spasms, and

misalignment, which is her third year of treatment with him

for the same problems.  The claimant further admitted to

seeing Dr. Yow in 2006, for muscle spasms in the cervical and

thoracic area, and misalignment.  However, she explained that

she had these problems were due to working, lifting, and

things of that nature.  

     Under further cross-examination, the claimant testified:

Q All right.  Now, you've mentioned you've had right
hip pain, but now you have pain on both sides, is that --
did I understand that?

A Yes.

Q Okay.  I'm looking at page 17, which is March of
'06, and up here it has that you have neck pain, low
back, hip, both left and right, and it says,
"Exacerbation."  Is that just activities causes that to
hurt?

A It could -- I don't mark those, so I have no idea
what he marks.

     The claimant admitted to seeing Dr. Yow in December of
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2007 due to her low back, hip, left and right, and works on

misalignment of the cervical, thoracic, lumbar, and pelvic

areas.  She further agreed that she returned to Dr. Yow in

August of 2008, for essentially the problems.

     With respect to previously being taken off work due to

low back pain:

Q Okay.  And then it looks like he took you off work
on August of 2008 due to low back pain, is that -- will
this refresh your memory?

A That was only one day.

     The claimant admitted to seeking treatment from

 misalignment of her cervical, thoracic, lumbar, pelvic areas,

from Dr. Yow, in 2009, after moving some furniture.  She also

admitted that she Dr. saw Yow in March of 2010, for

misalignment of those same areas.  The claimant admitted to

seeing Dr. Yow in June of 2011 for misalignment of these four

areas.  

     Under further cross-examination, she testified:

Q Okay.  This was about a month before you got hurt.
You went in November 14th, 2011.  It says, "Low back and
tingling between the shoulder blades"?

A Yes.

Q Those are similar to the problems that we're talking
about now, some of them, aren't they?

A The shoulder blades, yeah, don't have the tingling.

Q Okay.  Well, how about the low back pain, you've got
that, don't you?
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A Well, it -- yes.

Q Off and on?

A No, it's constant.

Q All right.  And he has down that you had mid-back,
low back, and hip pain.  Those are essentially the same
things --

A Yes.

Q -- that we're on here today?  You were going to
continue to go to the chiropractor that you've had for
years, haven't you, and getting adjustments for this
misalignment?

A If I went to the chiropractor, it was only once a
year.  It just depends on what I was doing.  But I never
stayed with a chiropractor all the time.  Yes, I did go
to the chiropractor once a year.

     The claimant admitted to telling Dr. Tompkins, she 

had a history of neck and back pain since 1995.  However, she

denied “lower” back pain.  She admitted that the pain levels

she told Tompkins about are very similar to what pain levels

she had been telling Dr. Yow about over the years.  

     She testified:

Q When you got hurt, when you got hit with the pallet,
I thought -- I wrote down that you initially said it was
your low back and numbness in the buttocks area is what
you felt?

A No, I got hit in the center of the back.

     The claimant testified that during her work incident, she

was hit in the center of her back.  However, she testified:

Q Okay.  It wasn't the low back?

A It was not the low back.  I says, I don't know with
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the groceries coming at me and arching my back, because
I have that square corner in my back, if my low -- I
don't know if my lower back did get hit.  But when I
left, that's what I told Faye, "My lower back is burning.
It's hurting."

Q He indicated that what you were telling him is that
ever once in -- you would have episodes of severe mid-
thoracic pain, but it was just generally an achy pain.
Do you remember telling Dr. Yow that?

A In the beginning, yeah.

Q Okay.  And I'm a little confused, it says, "There
was no history of same or similar complaints."  That's
not true, is it, because you've had those same complaints
in the past, haven't you?

A Not all the time, but I probably did, yes.

     She admitted that she has had a left leg deficiency for

some years, as a result of her previously falling and hitting

her leg.  The claimant testified that she slipped on a step.

She admitted to telling employees in the past that the bottom

half of her spine was out of line with the top half of her

spine, and that is why she requires chiropractic treatment. 

     The claimant admitted that she continued to work, up 

until her discharge.  During the time that she worked before

her incident, the claimant admitted to wearing a lumbar corset

or belt at times.  However, she essentially testified that

this was just for picking up things, as a safety precaution.

She denied she wore the belt to protect her back because it

bothered her.  She essentially admitted that she did not

mention numbness of the hips to Dr. Yow until February 8.   
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     Regarding her deposition testimony, she testified:

Q When I took your deposition, I asked you about the
chiropractic treatment, and one of the things you told me
is anytime you were active such as raking leaves, that
that would cause your back and neck to flair up --

A No.

Q You used that as an example.

A No.

Q You didn't tell me that, or that's wrong?

A Yeah, I told you that I could rake leaves, work in
flowerbeds, yes, that I told you.

     With respect to the incident, the claimant admitted that

he (Mr. Wallis) was not going that fast.  The claimant

verified that she was bumped twice by the electric jack.  She

admitted that she did not have a mark or bruise as a result of

these incidents.  According to the claimant, Dr. Tompkins

verified this on the day of the incident.

     The claimant admitted that her neck complaints and 

headaches are not related to this claim.  She also admitted

that she did not black out as a result of the work incident.

     On redirect examination, the claimant admitted that she

never filed a claim for her knees or neck.  According to the

claimant, the difference between the degree of pain since her

alleged injury is that now her pain is constant.  The claimant

testified that she was only going to the chiropractor from

time to time, not continuously.
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      Under recross examination, the claimant explained:

Q Okay.  And you've mentioned the middle back and the
low back.  What's your explanation of why you're having
the crunching in your neck, and the pain, and the problem
up in the shoulder area that you keep mentioning to Dr.
Yow on these visits?

A All right.  With Serigraph, I found out that I have
degenerate (phonetic) discs, two of them in my neck, so
they crunch.  But it's not anything to do, because
they're up in the center, and they can give me some real
bad headaches.  

Q And it just flares up on its own?

A Oh, yes, it does.  It can do it.

    Danny Seward was called as a witness on behalf of the

claimant.  He worked for Neighborhood Fresh Market in 

Horseshoe Bend for three years.  He left his employment there

in October of 2012, after the death of his wife.  

     Mr. Seward admitted that the claimant was good employee.

He verified that the claimant performed a number of jobs,

which included picking up cases of milk, eggs, and things of

the sort.  Mr. Seward agreed that there was a motorized jack

that they used to move pallets of merchandise.  He admitted

that he was told that the claimant was hit with the jack. Mr.

Seward denied that observed the claimant have problem after

this incident. He admitted that the respondent-employer paid

a medical for the claimant see Dr. Tompkins.  Mr. Seward

testified that in the past, the claimant had problems, which

required her to be off work to seek treatment from
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chiropractors.  According to Mr. Sward, on one occasion, he

observed the claimant to be “kinda stove up” or not feeling

well, and she told him that she had problems with her shoulder

and hips.  

     He admitted that the claimant was pretty active, and he

denied that she had excessive absences.  However, Mr. Seward

testified that the claimant had write-ups on personal issues.

     On cross examination, he verified that he terminated the

claimant’s employment with Neighborhood Fresh Market. Mr.

Seward explained:

Q And just briefly, what was the problem?

A It was working with other employees, and then I had
a  lot of customer complaints over the period of time
that I was  there.

     Richard Meiser was called as a witness on behalf of the

claimant.  He is the claimant’s husband.  They have been

married for some forty-two years.  Mr. Meiser testified that

since the claimant’s incident, she is not the same girl.

According to Mr. Meiser, the claimant is now unable to help

him remodel cars, and things of that nature.  He testified

that The claimant is not able to get out of bed and move

around like she used to do.  Mr. Meiser agreed that the

claimant is having problems with pain.

     Regarding prior problems that the claimant experienced,

Mr. Meiser testified:



19

Q Okay.  Now, she went to chiropractors before she had
this injury.  Was she having the same kind of problems
before the hand-truck hit her?

A I can't say that I can recall Cathy going to
chiropractors for any other reason than if she had a sore
shoulder, or something of that nature.  After the store,
I've got to take her twice a week or, yeah, twice a week,
or twice a month.  

Q Okay.  And at the beginning, it was twice a week,
wasn't it?

A Yeah.

     On cross examination, Mr. Meiser testified:

Q Do you recall her having problems in her middle back
before this?

A No, sir.

Q Do you recall her having any problems with her low
back before this?

A No, sir.

Q How about her right or left hip?

A No, sir.

Q Any numbness in those areas?

A No, sir.

     Rita Faye Knovac was called as a witness on behalf of the

respondents.  As of the date of the hearing, she was employed

by Neighborhood Fresh Market.  She has worked there almost

some twenty years, and is the office manager.

    Ms. Knovac testified that the claimant has always had

problems with her back.  She essentially testified that the

claimant told her that the top half of her body was not in
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line with the bottom half of her body, for which she has

always sought chiropractic treatment. 

     She gave a brief description of the claimant’s incident.

Ms. Knovac verified that immediately following the incident,

she asked the claimant, if she was okay, and her replied

“yes.”  Ms. Knovac admitted that she did not actually see the

bump/incident.

   Ms. Knovac admitted that she sent the claimant to a

chiropractor.  She agreed that she paid the bill for this

treatment.  

     On further direct examination, Ms. Knovac testified:

A Yes.  Yes.  I'm sorry.  Yes.  Yes.

Q And she did up until she was terminated.  Did she
make any more complaints to you?

A Not really.  I asked her if she was all right after
she finished going to that chiropractor, and she told me
yes.

Q Okay.

     Under cross examination, Ms. Knovac explained:

Q I understand that.  I'm asking you to be sure that
you are right when you said, "She was always going to the
chiropractor before she had this injury."

A Yes, she --

Q The truth of the matter is, she was not going always
to the chiropractor before she had this injury, is that
not true?

A No, she went to the chiropractor a lot.

     She testified that the claimant complained about aches



21

and pains in general.  Ms. Knovac agreed that the electric

pallet-jack bumped the claimant.

     With respect to the incident, Ms. Knovac explained:

Q Did you not see an injury -- did you not see a hand-
truck hit her that day?

A I saw her do this (indicating), and if that is --
yes.

Q And she did tell you she was hit, didn't she?

A Yes, I asked her if she was all right, and she said
yes.

Q And later that day, she said she was having trouble,
and you sent her to the chiropractor, didn't you?

A Yes.

     However, Ms. Knovac admitted that she did not file any

First Report of Injury regarding this incident.

     Margaret Grant testified on behalf of the respondents. 

As of the date of the hearing, she worked for Neighborhood

Fresh Market in Horseshoe Bend. She is the deli and bakery

manager.

    She testified that the claimant stated that her back

bothered her often.  According to Ms. Grant, prior to December

27, 2011, the claimant mentioned to her she was going to the

chiropractor, she wore her back brace often.

     Ms. Grant gave the following description of the 

claimant’s work incident of December 27, 2011:

A I was standing by the time clock on this side of the
office door, and Roger was pulling through with the
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pallet-jack, and Cathy was standing in front of the
office door.  And he was pulling it, and he come out
towards her, and he bumped  her, and she kind of --
forward a little bit, and then he bumped her again.  He
bumped her twice with it.  

Q And what about the second time, did she move forward
again?

A Yeah, just, you know, like someone bumps you, uh-
huh.

Q How would you describe the bump?

A It was more like, like you're walking and bumped
someone, you know, kind of makes them move forward.

Q How fast was Roger going with the pallet?

A He wasn't going fast with it.

Q Well, I mean, was it a crawl, or was it five miles
an  hour?

A Well, kind of in between.

Q And what was stacked on it?

A Groceries.  I believe it was produce.

Q And did you ask her if she was okay?

A Yes.

Q What did she tell you?

A At the time, she said, "Yeah," she was all right.

     Ms. Grant admitted that the claimant continued working

after the incident, until her employment was terminated.  She

denied that the claimant made any complaints during that

period of time to her that she was having problems from her

injury.
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     Under cross examination, Ms. Grant admitted that she has

worked for Fresh Market some twelve years.  She verified that

she observed the claimant lifting twenty dozen packages of

eggs, and cases of milk. Ms. Grant admitted that the

claimant’s work was strenuous.  

     Specifically, Ms. Grant testified:

Q Okay.  Now, you said that she was not complaining
about her back with regard to the injury.  Are you aware
of the fact that she was going to the chiropractor on a
biweekly basis after this injury as compared to sometimes
as much as a 16 month difference; in other words, she
would not go to a chiropractor for about like a March of
one year to June of the next year right before the
injury, and then after the injury, she was going there
sometimes twice a week?

A I wasn't aware of that, no.

Q Okay.  So you're not sure as to whether or not she
was having problems, or whether she -- from the injury or
not, are you?

A Well, not really, because she and I, you know, we
used to be friends, and we used to talk a lot, and if she
was hurting, she would tell me so.

Q Okay.  And did she not tell you she was hurting
after this injury?

A We didn't talk a whole lot after the injury, no.
Q Was it because of the fact she had had an injury,
she didn't talk?

A No, she was just, more or less, busy in her job, and
I was busy in mine.

Q Okay.  So you wouldn't know one way or the other
whether she was having symptoms from the injury?

A No, sir.

      Ms. Grant admitted that she was not the claimant’s boss.
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She admitted that she did not like the claimant’s attitude

because she complained about the job, the people, and

different things. However, Ms. Grant admitted that the

claimant performed her job duties.  She admitted she would

like to continue her employment with the respondent-employer.

     Roger Dale Wallis testified on behalf of the respondent-

employer.  As of the date of the hearing, Mr. Wallis was

retired. He previously worked for Neighborhood Fresh Market in

Horseshoe Bend.  He worked as the meat manager.  

     Specifically, Mr. Wallis testified:

Q And you knew Ms. Meiser, is that correct?

A Yes.

Q Do you recall her having back problems prior to this
incident?

A Yes.

Q Would you describe those for me, please?

A Well, she complained quite a bit and said she had
been to the doctor and couldn't pick up over 20 or 30
pounds, whichever, I don't know exactly.

Q And this was before the incident?

A Before, yes.

Q And did she tell you why she could not pick up over
20 or 30 pounds?

A Not specifically, no.

Q Did she complain some of the time, most of the time?

A All the time.
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     Mr. Wallis verified that he drove the pallet-jack.  He

gave a description of this device.  He stated that it is a

power jack, battery operated.  According to Mr. Wallis, this

pallet-jack’s highest speed is four miles an hour at most.  

    He gave the following description of the incident of

December 27, 2011:

A I pulled the pallet off the truck.  I was pulling
it, had  to stop before I got to the narrow part by the
office.  I turned the pallet around to push it towards
the produce department.  So I was pushing it forward.

Q And where was Ms. Meiser at that point?

A She was in front of the pallet in the break area.

Q Did you see her?

A I could before I turned around.

Q And then kind of take me through, you turned around,
and what happened?

A As I turned around, her and Margaret were standing
out there either drinking coffee or talking.  I said,
"Girls, look out," twice.  Then I pushed the pallet
forward towards the other pallets and stopped.

Q And at that point, what happened?

A She claimed I ran into her, but I had stopped.

Q You had stopped before you bumped her?

A I do believe so.

Q How many times do you recall hitting her, or how
many times did she say you hit her?

A Just that once as far as I know.

Q So you felt like you were stopped?
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A Yes.

Q If you weren't stopped, you were in the process of
stopping?

A Yes.

Q Okay.  Did you ask her if she was okay?

A I didn't even realize I had bumped into her.

Q And did you hit her -- what part of the produce, or
whatever, did she hit?

A It would be just boxed goods.  I don't know exactly
what was on there, whether it was potatoes, or bananas,
or --

Q But you believe you were stopped at the time, is
that correct?

A Yes, I do.

     Under cross examination, Mr. Wallis agreed that he would

not have been able to feel the pallet-jacket, if he had hit

someone with the pallet-jack.  According to Mr. Wallis, he was

not made aware that the claimant had been hit/bumped until

later that day.  He denied that he injured the claimant. 

     He explained:

Q So how do you know whether you hit her or not?

A I had stopped the pallet.

Q Well, you stopped the pallet after you went past the
door of the office, isn't that correct?

A Yes.

Q And when you stopped the pallet, I'm not questioning
you stopped it, but we have already had witnesses to say
she was standing in front of the office door when she was
hit.
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A She was past the office door.

Q Well, I'm just telling you what other witnesses, who
still work for the store, have said, that she was in
front of the office door and was thrown forward.  You
haven't heard that before?

A Nope.  She came back towards the office door.

     Mr. Wallis essentially testified that he left his 

employment with the respondent-employer, in July of 2012.  He

worked for Fresh Market some seven years.   Mr. Wallis denied

being fired.  He stated, “I retired.”

     The medical records demonstrate that the claimant 

sought treatment from Yow Chiropractic Clinic in May of 1999

due to numbness of the buttocks.  She underwent chiropractic

adjustment after a fall from a fence.  This record states that

the claimant saw stars as a result of this event. 

    On November 8, 2000, the claimant sought chiropractic

treatment due to right shoulder pain.  Next on February 12,

2002, the claimant sought chiropractic adjustments due to

right shoulder and right hip pain, after picking up a wash

cloth.  On June 24, 2002, she received adjustments due to

right arm pain, which resulted while vacuuming and cleaning.

   Further review of the medical documentary evidence

demonstrates that the claimant continued to undergo bodily

adjustments with the Yow Chiropractic Clinic by Dr. Ronald

Yow.  The claimant had various complaints, which included hip

pain, right shoulder pain, low back pain, ringing in both ear,
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ankle swelling, and tingling between the shoulder blades.

      On November 14, 2011, the claimant returned to the Yow

Chiropractic Clinic due to complaints of low back pain, with

tingling between the shoulder blades, for which she received

chiropractic adjustments.  

     Following the claimant’s work-related incident of 

December 27, 2011, he ought treatment from Dr. Shawn Tompkins.

The claimant reported to Dr. Tompkins that she was hit in the

back at work by a hand jack, below the shoulders.  The

claimant reported mid-back pain that comes and goes.

According to this note, the claimant also had complaints of

neck pain, and headaches, which were constant.  An X-ray

Report, by Dr. Tompkins was performed on that date, which

demonstrated “osteoarthritis of the lumbar spine and

structural problem with the claimant’s lumbar lordosis.”  It

appears that on physical examination, the claimant had muscle

spasms in the spine area.  At that time, Dr.  Tompkins’

recommendations were:

Based on the patient’s X ray[sic] analysis, the following
recommendations are made: Specific chiropractic and
adjustments to remove vertebral restrictions and improve
the biomechanics of the patient’s spine. A cervical
pillow to aid in restoring the normal cervical which is
between 35 and 45 degrees.

     Further review of the medical evidence shows that  

claimant continued to treat with Dr. Yow for continued

complaints of the back, shoulders, hips, head, and neck.    
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     X-rays of the claimant’s lumbar spine were performed on

April 23, 2012, with the impression:

1.  Prominent degenerative change and slight scoliosis in
the the lumbar spine.

2.  Par defect of L5 with grade 1 spondylolisthesis of L5
on S1 of about 6 or 7 mm. Calcification of the aorta as
well. 

                        ADJUDICATION 

A.  Constitutional Issues

    The claimant filed a Motion to Recuse and a Brief in

support of said Motion in this matter with the Commission,

challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that

provide for the establishment of administrative law judges. 

     With respect to the claimant’s Motion for Recusal and 

the balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has

soundly rejected identical arguments that the Arkansas

Workers’ Compensation Act is unconstitutional.  See Sykes v.

King Ready Mix, Inc., 2011 Ark. App. 271, ___ S.W. 3d

___(2011); Rippe v. Delbert Hooten Logging, 100 Ark. 227, 266

S.W. 3d 217 (2007); Murphy v. Forsgren, 99 Ark. App 223, 258

S.W. 3d 794 (2007);  Long v. Wal-Mart Stores, Inc., 98 Ark.

App. 70, 250 S.W.3d 263 (2007).  

    Under these circumstances, the claimant’s Motion for

Recusal must be denied, and I find her constitutional
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challenges to be without merit.  Accordingly, I find that the

Act is constitutional.

B. Compensability

       Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      The claimant must prove by a preponderance of the 

evidence that she sustained a compensable injury. Ark. Code

Ann.§ 11-9-102(4)(E)(i).  

       Preponderance of the evidence means the evidence having

greater weight or convincing force.  Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

    In the present matter, the claimant contends that on

December 27, 2011, she sustained a compensable injury to her

back, after being struck in the back by an electric pallet-

jack, which was loaded with produce.

     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I

find that the claimant has failed to establish by a

preponderance of the credible evidence that she sustained a

compensable injury to her back, arising out of, and in the
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course of her employment with the respondent-employer on or

about December 27, 2011.

     Here, the evidence demonstrates that there was an 

incident on December 27, 2011, wherein the claimant was bumped

in the back area by an electric pallet-jack.  This incident

was established by the testimony of the claimant, Ms. Knovac,

and Ms. Grant.  

      However, the preponderance of the credible evidence does

not demonstrate that the claimant sustained a compensable back

injury, as a result of her work-related incident of December

27, 2011. The evidence before me demonstrates that the

claimant suffered prior back problems, among other complaints,

for which she sought periodic chiropractic adjustments from

Dr. Yow, beginning in 1999. 

    The evidence shows that only some six or seven months

(June of 2011), before her work-related incident, the claimant

sought chiropractic adjustments from Dr. Yow due to complaints

of misalignment of her back, cervical, lumbar, and pelvic

areas.  In fact, approximately six weeks prior to her work-

related incident, the claimant sought treatment from Dr. Yow

on November 14, 2011, due to low back pain and tingling

between the shoulder blades.  These symptoms are identical to

the symptoms described by the claimant following her work-

related incident.  In addition to this, the pain levels that
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the claimant complained of following her work-incident, are

very similar to the pain levels for which she received

treatment from Dr. Yow over the years.  Her testimony

demonstrates that she suffered a left leg deficit some years

ago, which resulted in a misalignment of the top half and

bottom half of her spine. As a result, the claimant sought

chiropractic adjustments.  The claimant also wore a lumbar

belt.  Although the claimant maintained that she wore this

belt for safety reasons, based on the foregoing evidence

indicating otherwise, I do find this to be the case.        

     Hence, I find that the claimant was not a credible 

witness.  A review of the transcript and other documentary

evidence confirms my impression formed at the hearing.  Here,

there are numerous inconsistencies and self contradictions in

the claimant’s testimony.  In addition, her testimony is

uncorroborated by the medical records and other evidence.

Specifically, on cross examination, she admitted that when she

first sought treatment from Dr. Dr. Tompkins on the afternoon

of her work incident of December 27, 2011, she denied prior

low back pain. She also denied having similar low back

complaints when she treated with Dr. Yow, following her

incident at work.  Although the claimant did not recall having

prior muscle spasms, the record demonstrates that she had

experienced prior muscle spasms, particularly, in the lumbar
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spine. The claimant’s account of the incident is not

consistent with the injury alleged by the claimant.  The

claimant testified that she was struck between the shoulder

blades(right in the center of her wing bones), but maintained

that about twenty minutes after the incident, she began

experiencing pain in her lower back/below her waistline.  The

claimant also gave conflicting and confusing testimony as to

the precise area of the back where she was struck (see full

discussion above). 

     I think it is noteworthy that the claimant’s spouse was

not aware of her ever having prior problems with her middle

back or low back.  Mr. Meiser’s testimony is not supported by

the claimant’s own admission of some prior problems and the

medical evidence of record.   

     The claimant admitted that she did not suffer any 

bruising, marks, or swelling, as a result of the incident.

The medical evidence does in fact corroborate this self-

admission.  X-rays of the claimant’s lumbar spine following

this incident demonstrated only degenerative changes.  While

the claimant may have suffered lumbar muscle spasms following

her work incident, the evidence demonstrates that these muscle

spasms are no different from her previous muscle spasms.  The

preponderance of the credible evidence demonstrates that these

muscle spasms pre-existed her work incident.  In the case at
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bar, there are no new objective medical findings of an acute

injury to the claimant’s back, resulting from the December

2011 work-related incident.  

     Under these circumstances, based on the record before 

me, I find that the claimant failed to prove by a

preponderance of the evidence all of the statutory elements of

compensability, for an injury to her back. 

   In summary, considering the claimant’s incredulous

testimony, that she suffered prior identical lumbar complaints

and pain levels, there being no new objective findings of an

acute injury, that she suffered prior symptomatic lumbar

muscle spasms, had sought chiropractic lumbar adjustments just

some six weeks before her work incident, and because the

claimant suffered prior symptomatic misalignment of her spine,

I find that the claimant failed to prove by a preponderance of

the credible evidence that her need for treatment and

disability for her back problems arose out of, and in the

course of her employment, and that her back condition is the

result of the specific incident of December 27, 2011.

    Hence, to find otherwise, would require resorting to

speculation and conjecture.  Speculation and conjecture, even

if plausible, cannot take the place of proof.  Ark. Dep’t of

Corr. v. Glover, 35 Ark. App. 32, 812 S.W. 2d 692(1991).    

     As a result, this claim is hereby respectfully denied 
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and dismissed in its entirety. The remaining issue of

reasonable and necessary medical treatment in this matter is

hereby rendered moot and has therefore not been addressed

herein this Opinion.             

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

      1. The Arkansas Workers’ Compensation Commission has 
jurisdiction of the within claim.

      2.  The employee-employer-insurance carrier 
          relationship existed on or about December 27, 
          2011. 

 3.  The remaining stipulations set forth above are    
     hereby accepted.

 4.  The claimant’s Motion to Recuse is denied.   
     I find that the Arkansas Workers’ Act is

          is not unconstitutional.

 5.  The claimant failed to prove by a preponderance of
     the credible evidence that she sustained a 

          compensable injury to her back, during 
          and in the course and scope of her employment, on 
          or about December 27, 2011.
    
                           ORDER

     For the reasons discussed herein this Opinion, this 

claim for a back injury, must be and hereby is, respectfully

denied.

     All issues not addressed herein are expressly reserved 

under the Arkansas Workers’ Compensation Act.
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     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE
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