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The claimant was represented by HONORABLE THOMAS W. MICKEL,
Attorney at Law, Conway, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 18, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 20, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction. 

2. The employee-employer-carrier relationship existed
on the date of the injury, October 6, 2011, when
the claimant sustained admittedly compensable
injuries to his left leg, left hip, and left
pelvis.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Additional medical treatment in the form of
referrals to low back, left hip, and left shoulder
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specialists and additional medical treatment
recommended by Dr. Baskin.

2. Correct compensation rate (reserved).

3. Attorney fees and controversion.

4. All other issues are reserved.

5. Compensability of left shoulder and lower back
injuries.

Respondent:

1. Medical treatment and compensation rate
(reserved).

2. Attorney fee.

The record consists of the December 18, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Mr. McKamie is a partner in M & M Timber Harvesters. 

On October 6, 2011, Mr. McKamie was sitting on top of the

six foot tall tire of a logging skidder that his employees

were attempting to jack up in order for Mr. McKamie to

repair a broken hydraulic line in the logging woods.

However, a safety cable snapped, and the cab of the skidder

shifted and landed in part on Mr. McKamie’s left leg and

groin. (T. 11-12) 

Mr. McKamie did not sustain any identified bone

fractures as a result the incident.  However, he has been

treated for a number of soft tissue injuries and

complications since October 6, 2011.  Mr. McKamie’s

identified injuries and complications not in dispute have
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included such things as a hematoma over the left anterior

thigh first observed by CT scan at Magnolia Regional Medical

Center on October 6, 2011, soft tissue swelling of his left

thigh and left groin during that initial hospitalization,

and significant swelling of the scrotal region when Mr.

McKamie was rehospitalized on October 10, 2011. (C. Exh. 1

p. 2, 6) An MRI of Mr. McKamie’s left femur indicated, in

addition to contusions and edema, a high grade near complete

tear of the sartorius muscle and a near complete to complete

tear of the left rectus femoris muscle with approximately

8.5 cm of retraction. (C. Exh. 1 p. 12) Dr. Kenneth Gati, an

orthopedist, evaluated Mr. McKamie in the hospital on

October 11, 2011, while the report of the MRI was pending,

and Dr. Gati indicated that Mr. McKamie will require a

couple of weeks to flex his leg, but that Dr. Gati did not

see anything requiring orthopedic surgical intervention. (C.

Exh. 1 p. 14)

On October 13, 2011, Mr. McKamie was discharged from

the hospital and admitted to HealthSouth Rehabilitation

Hospital in Texarkana, where he underwent rehabilitation

until October 21, 2012. (C. Exh. 1 p. 22) However, the next

day Mr. McKamie presented back to the hospital in Magnolia

and was hospitalized yet again for a large seroma in his

groin without infection. (C. Exh. 1 p. 30) Two days later

Mr. McKamie was complaining of upper abdominal pain and

nausea and was also diagnosed with an apparent pulmonary
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embolism. (C. Exh. 1 p. 32-34) After spending seven nights

in the hospital, Mr. McKamie was released on October 31,

2011. (C. Exh. 1 p. 44)

After being discharged from the hospital on October 31,

2011, Mr. McKamie saw physicians for various medical

complaints, follow-ups or testing in 2011 on November 2,

2011; on November 7, 2011; on December 5, 2011, and

December 6, 2011, while admitted to the hospital for chest

pain; on December 13, 2011; on December 15, 2011; and on

December 22, 2011.  

In the first two months of 2012, Mr. McKamie saw

physicians and/or underwent testing on January 9, 2012; on

January 12, 2012; on January 19, 2012; on January 20, 2012;

on January 27, 2012; on January 31, 2012; on February 6,

2012; and on February 21, 2012. 

Mr. McKamie’s family physician is Dr. Charles Vermont

who has followed Mr. McKamie after the incident at work.  In

May of 2012, Dr. Vermont recommended a surgical consult, but

ultimately referred Mr. McKamie instead to Dr. Barry Baskin,

a rehabilitation doctor.  Dr. Baskin ordered additional

diagnostic testing and opined that Mr. McKamie sustained

injuries to his left shoulder and lumbar spine, in addition

to his other accepted injuries, in the incident on

October 6, 2011.  Dr. Baskin has proposed additional

referrals to Dr. Bruffett related to lumbar spinal stenosis
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in Mr. McKamie’s lower back and to Dr. Hefley for Mr.

McKamie’s left shoulder and left hip.   

In addition to his leg/hip/pelvis and groin injuries,

Mr. McKamie contends that he injured his left shoulder and

low back in the incident in the woods on October 6, 2011. 

The respondents have denied that Mr. McKamie sustained a

left shoulder injury on October 6, 2011, or that he

sustained a low back injury in addition to his admittedly

compensable left hip, pelvis and leg injury.

Issue 1: Alleged Left Shoulder And Lumbar Spine         
              Injuries In Addition To Compensable Left Leg,  
              Left Hip And Left Pelvis Injuries

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Montgomery v. J & J Lumber Co., 2011 Ark.

App. 129, ___ S.W.3d ___.

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a
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work-related incident and an injury by either expert medical

opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In

fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

1.  Left Shoulder Injury

In the present case, Mr. McKamie testified at the

hearing that, when the cab was lifted off of him, he fell

backward off of the tire, and he and the employees trying to

assist him fell to the ground on his back and left side. (T.

12) Mr. McKamie testified that the only way he can figure he
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injured his shoulder is when the men fell to the ground. (T.

33)

A falling skidder cab with a fall to the ground is

without a doubt a “specific incident” as that term was used

in Act 796 of 1993 and has been interpreted several times by

the Arkansas Courts.  In addition, Mr. McKamie has been

diagnosed with a left shoulder rotator cuff tear and

tendinosis, and that diagnosis is supported by objective

findings on an MRI performed on April 5, 2012. (C. Exh. 1 p.

91) Therefore, the nature and extent of Mr. McKamie’s left

shoulder injury is established by medical evidence supported

by objective medical findings. 

With regard to evidence in the record supporting a

finding as to the cause of Mr. McKamie’s left shoulder

problems, Mr. McKamie testified that the second or third day

that he was in the hospital, he complained to his wife and

to the nurses about his shoulder hurting but that it got

better “and we just let it go.” (T. 32) The respondents note

that the very first reference to Mr. McKamie’s left shoulder

in his medical reports was made four months later on

February 6, 2012, when Mr. McKamie requested Prednisone from

his primary care physician, Dr. Charles Vermont, “because he

has a lot of shoulder, back, and knee pain.”  Dr. Vermont

assessed in part that Mr. McKamie appeared to have

impingement of the rotator cuff and that “He obviously has
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been doing stuff.”  Dr. Vermont indicated that Mr. McKamie’s

wounds had healed. (C. Exh. 1 p. 82)

With regard to expert medical opinions in evidence, Dr.

Vermont indicated on a Form AR-3 dated May 2, 2012, that Mr.

McKamie’s diagnosis and treatment was for a crush injury

with muscle destruction, infections and sepsis.  Dr. Vermont

indicated that Mr. McKamie had chronic pain and was

developing arthritis in his left hip.  Dr. Vermont

recommended an arthroscopic surgery consult to see if there

is any reconstructive surgery that would render Mr. McKamie

more functional and/or to get an expert to determine a

disability rating.  Notably, Dr. Vermont’s Form 3 makes no

mention at all of Mr. McKamie’s knee or back, and Dr.

Vermont’s report lists Mr. McKamie’s rotator cuff tear of

the left shoulder among five disabling conditions (rotator

cuff tear, diabetes, hypertension, gout, and neuropathy)

that were not due to his work accident. (C. Exh. 1 p. 94)    

     On May 29, 2012, Dr. Vermont referred Mr. McKamie to a

rehabilitation specialist, Dr. Barry Baskin, who examined

Mr. McKamie on June 27, 2012, and ordered a lumbar MRI,

x-rays of the pelvis, left hip and femur, and a whole body

scan. (C. Exh. 1 p. 96, 100)

Although neither party has offered into evidence the

reports of any diagnostic tests performed after May 29,

2012, Mr. McKamie testified at the hearing that he did in

fact have the x-rays, lumbar MRI and bone scan recommended
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1On this record, I conclude that Dr. Baskin is
referring to workers’ compensation insurance since Mr.
McKamie testified that his wife has health insurance but he
does not. (T. 40)

by Dr. Baskin. (T. 22) The only medical report in evidence

after Dr. Baskin’s June 27, 2012, evaluation of Mr. McKamie

is an October 3, 2012, note from Dr. Baskin.  That note

makes no reference whatsoever to any new MRI, bone scan, or

x-rays.  However, Dr. Baskin indicated that Mr. McKamie is

still awaiting on insurance approval1 for a referral to Dr.

Bruffett for his spinal stenosis and to Dr. Hefley for

arthritis of his hip.  Dr. Baskin also indicated:

He is still having left shoulder pain as well.  Dr.
Charles Vermont has taken him almost completely off of
his Prednisone and he is still tapering.  He is using
Percocet about 2 per day as needed for pain.  He
doesn’t really like taking the pain medication but
continues to have severe pain.  He still uses
Hydrocodone PRN.  We discussed in detail his workup
today.  I think that his hip, back and shoulder
problems are certainly the result of his work injury. 
This needs to be treated definitively by an
orthopedist.  It is certainly possible that he had some
preexisting condition as I have noted previously but he
was not having problems with his back, hip or shoulder
prior to the injury.  I will see him back in about a
month and we will work on getting him treated. (C. Exh.
1 p. 101) [Emphasis added]

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000).  The Commission may review the basis for a doctor’s

opinion in determining its weight and credibility.  Id. 

When medical opinions conflict, the Commission may resolve



10GEORGE M. MCKAMIE - G108777

the conflict based on the record as a whole and reach the

result consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

In the present case, I find for the following reasons

that Mr. McKamie has failed to establish that his left

shoulder problems are causally related in any way to the

incident on October 6, 2011.  First, under the

circumstances, I accord greater weight to the opinion of Dr.

Vermont than the opinion of Dr. Baskin as to whether or not

Mr. McKamie’s left shoulder problems are related to the

incident on October 6, 2011.  In this regard, Dr. Baskin did

not see Mr. McKamie for the first time until many months

after the incident, and there is nothing in the record

persuading this examiner that Dr. Baskin is any more

qualified than Dr. Vermont to render an opinion as to

whether or not Mr. McKamie’s rotator cuff tear is or is not

related to the incident in October of 2011.  Conversely, Dr.

Vermont is Mr. McKamie’s family physician and has reports in

evidence from November of 2011, December of 2011, January of

2012, February of 2012, March of 2012, May of 2012 and June

of 2012.  
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Second, under the circumstances, I also do not find

persuasive Mr. McKamie’s testimony that he had shoulder

problems in the hospital which he reported to his wife and

nurses, but never got written down.  Mr. McKamie’s wife is

herself a nurse, and Mr. McKamie’s medical records after the

incident contain numerous pages of in-hospital histories and

observations for the first several weeks after the incident.

In his initial hospitalization Mr. McKamie specifically

denied any injuries besides pelvis and thigh pain. (C. Exh.

1 p. 1) Mr. McKamie’s medical reports persuade this examiner

that, if Mr. McKamie was having left shoulder complaints

much before Dr. Vermont recorded them for the first time on

February 6, 2012, then his left shoulder problems would have

been recorded in the medical record. 

Third, Mr. McKamie testified at the hearing conducted

in 2012 that he could not provide this examiner any estimate

as to when he began to experience his problem lifting his

left arm only part way up. (T. 42) 

Fourth, when Mr. McKamie did report having a lot of

shoulder, back, and knee pain, Dr. Vermont did not record

any history as to how long the problems had existed or what,

if anything, specifically caused them.  Dr. Vermont recorded

only that Mr. McKamie “obviously has been doing some stuff.”

(C. Exh. 1 p. 82) I find that this notation under the

circumstances supports Dr. Vermont’s opinion that Mr.
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McKamie’s shoulder problems are not related to his work

related accident.

In summary, Mr. McKamie’s medical records persuade this

examiner that Mr. McKamie’s shoulder problems began in late

January or early February of 2012, three to four months

after his accident.  Dr. Vermont’s Form AR-3, consistent

with the other medical reports in evidence besides Dr.

Baskin’s opinion, persuades me that Mr. McKamie’s shoulder

problems are not related to his work related accident from

October of 2011.   

2.  Low Back Injury

The only treating physician to reference any type of

back or spinal abnormality was Dr. Baskin, who on October 3,

2012, approximately one year after the accident at work,

indicated that Mr. McKamie was waiting for approval of a

referral to Dr. Bruffett for his “lumbar spinal stenosis.” 

As quoted above, Dr. Baskin has also opined that Mr. McKamie

has back problems that are the result of his work injury,

and that Mr. McKamie was not having back problems before his

accident. (C. Exh. 1 p. 101) Dr. Baskin also recorded a

history in June of 2012 that Mr. McKamie “has complained of

low back pain along the way.” (C. Exh. 1 p. 99)

On this record, I find for reasons discussed below (1)

that Dr. Baskin’s opinion on causation is based on material

mistakes of fact; (2) that Mr. McKamie’s stenosis is

congenital and therefore preexisted his accident; (3) that
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2The Court in Estridge reasoned that a physician would
not prescribe medication directed to be taken for muscle
spasm if he did not believe muscle spasm was present. 
Likewise, in the present case, Dr. Baskin would not have a
basis on which to reference lumbar spinal stenosis until
after receiving the results of the lumbar MRI that Mr.
McKamie underwent.  

Mr. McKamie’s low back problems in fact preexisted his

accident; (4) that Mr. McKamie has failed to establish an

aggravation of a preexisting condition with medical evidence

supported by objective findings; and (5) that Mr. McKamie

has failed to establish any causal connection between his

back complaints in the record and his accident on October 6,

2011.  

In reaching these findings, I first note that, based on

Mr. McKamie’s testimony that he did in fact undergo a lumbar

MRI, and based on the Arkansas Supreme Court’s reasoning in

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000)2, I conclude that Dr. Baskin was speaking about

lumbar MRI findings when he referenced “lumbar spinal

stenosis” in his October 3, 2012, report.  

I note further that spinal stenosis is a narrowing of

the spine, and that stenosis detected on a diagnostic study

is an objective finding.  Pollard v. Meridian Aggregates, 88

Ark. App. 193 S.W.3d 738 (2004).  However, the Commission

has noted that spinal stenosis is not necessarily an acute

finding.  Mary Lawson v. DeWitt Hospital and Nursing Home,
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Full Workers’ Compensation Commission, Opinion filed

June 20, 2012 (G103361).

In the present case, a radiologist reading a CT scan

performed on October 10, 2011, noted in Mr. McKamie’s lumbar

spine an asymmetrical transitional lumbosacral vertebral

body with congenital spinal canal stenosis. (C. Exh. 1 p. 9)

Since the radiologist has indicated that Mr. McKamie’s

stenosis is congenital, I find that Mr. McKamie has failed

to establish that the incident on October 6, 2011, caused

his spinal stenosis. 

With regard to back trauma and symptoms after the

accident, I note that Mr. McKamie was in a sitting position

on the tire when the cage landed on his leg and groin.  None

of the contemporaneous medical reports document any type of

trauma to Mr. McKamie’s spine, and the very first medical

report in evidence after the incident specifically documents

that Mr. McKamie was not having back pain. (C. Exh. 1 p. 1) 

The only reference by any physician to back pain in Mr.

McKamie’s 2011 medical records after the accident was a

November 2, 2011, notation by Dr. Vermont of “a lot of left

low back pain” at that time which Dr. Vermont attributed to

loss of stability in the right hip. (C. Exh. 1 p. 48) The

next notation of back pain in the medical record did not

occur until approximately three and one-half months after

the accident, when Mr. McKamie reported pain in his back,
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hip, and knee at Arkansas Lymphedema & Therapy Providers on

January 20, 2011.  (C. Exh. 1 p. 78)

To the extent that Mr. McKamie may contend that the

incident on October 6, 2011, aggravated a preexisting

stenosis in his lumbar spine, I note that a claimant must

establish the existence and extent of an alleged aggravation

or new injury by objective findings of the new injury, and

the claimant cannot carry his burden of proof merely through

objective findings of a preexisting condition which became

more painful after an incident at work.  Liaromatis v.

Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

I note similarities between this case and the

circumstances that the Commission considered in Mary Lawson

v. DeWitt Hospital and Nursing, Full Workers’ Compensation

Commission, Opinion filed June 20, 2012 (G103361), where the

Commission found the record devoid of any objective findings

demonstrating that the claimant aggravated her stenosis in

an accident such that her symptoms might reasonably be

attributed to an acute event rather than a recurrence of

symptoms of a preexisting condition.  The Commission and the

Courts have previously recognized many such objective

findings sufficient to establish an injury or aggravation,

such as an onset of muscle spasms, a mass, soft tissue

swelling, edema, ecchymosis, or intervertebral disk

abnormalities.  See generally Continental Express, Inc. v.

Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999) [spasms]; Daniel
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v. Firestone Building Products, 57 Ark. App. 123, 942 S.W.2d

277 (1997)[mass]; Meister v. Safety Kleen, 339 Ark. 91, 3

S.W.3d 320 (1990)[swelling]; Aeroquip, Inc. v. Tilley, 59

Ark. App., 954 S.W.2d 305 (1997)[disk abnormalities].  

In the present case, the claimant’s groin and hip

injuries are amply supported by objective findings in the

record.  However, the record contains no objective findings

supporting any type of aggravation/acute injury related to

Mr. McKamie’s lumbar stenosis, and as discussed above, the

medical record also includes very few subjective complaints

of back pain until several months after the incident on

October 6, 2011. 

Finally, to the extent that Dr. Baskin indicated that

Mr. McKamie was not having problems with his back before the

accident, Mr. McKamie testified that he did have problems

with his low back before the accident, and that he took pain

medication for his back. (T. 9-10) Mr. McKamie testified

that he attributed his back problems at that time to gout

and arthritis. (T. 9) Dr. Baskin was therefore mistaken in

stating that Mr. McKamie was not having back problems before

the incident on October 6, 2011.

Because I find that the claimant failed to establish

that he sustained a compensable left shoulder injury or a

compensable lumbar spine injury, I find that the claimant

has failed to establish that referrals  proposed by Dr.

Barry Baskin to specialists for his left shoulder and lumbar
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spine would be reasonably necessary in connection with his

compensable injuries.

Issue 2: Additional Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that Mr. McKamie has

established that by a preponderance of the evidence that an
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evaluation by an orthopedic surgeon is reasonably necessary

to determine whether any type of surgical intervention is

reasonably necessary to treat Mr. McKamie’s hip injuries. 

As far as this examiner can discern, Dr. Kenneth Gati is the

only orthopedic specialist who has ever evaluated Mr.

McKamie’s hip, and Dr. Gati performed his evaluation five

days after the injury before a radiologist’s MRI report was

yet available. (C. Exh. 1 p. 13)

As noted previously, a left femur MRI performed

October 10, 2011, indicated among other abnormalities, a

high grade near complete tear of the sartorius muscle and a

near complete to complete tear of the left rectus femoris

muscle with retraction. (C. Exh. 1 p. 12) An MRI performed

in April of 2012, indicated denervation and atrophy of the

sartorius. (C. Exh. 1 p. 88) Both Dr. Vermont and Dr. Baskin

have recommended a referral to a specialist for evaluation.

(C. Exh.1 p. 94, 101) I find that, at a minimum, an

evaluation by an orthopedic specialist is reasonably

necessary medical treatment to determine whether surgical

intervention or other hip/pelvis/leg treatment would be

appropriate.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction. 

2. The employee-employer-carrier relationship existed
on the date of the injury, October 6, 2011, when
the claimant sustained admittedly compensable
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injuries to his left leg, left hip, and left
pelvis.

3. The claimant has established by a preponderance of
the evidence that an evaluation by an orthopedic
specialist is reasonably necessary medical
treatment to determine whether surgical
intervention or other hip/pelvis/leg treatment
would be appropriate for his compensable injury.

4. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable injury left shoulder injury.

5. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable injury to his lumbar spine.

AWARD

The respondents are directed to provide medical

benefits in accordance with the findings set forth herein. 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


