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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G103343 

DEBRA MCCLUNG, EMPLOYEE CLAIMANT

BAXTER COUNTY REGIONAL HOSPITAL,
INC., EMPLOYER                                         RESPONDENT 
     
RISK MANAGEMENT RESOURCES,
THIRD PARTY ADMINISTRATOR                              RESPONDENT 

OPINION FILED SEPTEMBER 20, 2013 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, on
September 18, 2013, in Mountain Home, Baxter County, Arkansas.

Claimant, pro se, waived appearance at the hearing.  

Respondents were represented by The Honorable Walter Murray,
Little Rock, Arkansas.   

                     STATEMENT OF THE CASE     

     A hearing was held on September 18, 2013, to determine

whether the above-referenced claim should be dismissed for

failure to prosecute pursuant to Ark. Code Ann. §11-9-702, and

Commission’s Rule 099.13. 

     The record consists of the transcript of the September 18,

2013 hearing, and the exhibits contained therein.  The

Commission’s file is hereby incorporated into the hearing

transcript by reference.     

                           DISCUSSION

     The claimant sustained a compensable injury to her back on
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April 20, 2009, while working for the respondent-employer.  At

the time of her compensable incident, the claimant worked as a

paramedic.  The claimant’s back injury resulted from a lifting

incident.  Said claim was accepted by the respondents, and some

benefits were paid.  Subsequently, the respondents controverted

the claimant’s entitlement to additional benefits.  Her previous

attorney filed a claim for additional benefits with the

Commission, on or about August 5, 2011.  There was no further

activity on the claim.  

     On or about March 8, 2013, the claims adjuster wrote to the

Clerk of the Commission, requesting that this matter be dismissed

for want of prosecution.  

     The claimant’s former attorney wrote a letter to the Clerk

on April 4, 2013, advising that the claimant no longer wished to

pursue her workers’ compensation claim.  As a result, the Chief

Administrative Law Judge entered an Order of Dismissal(which was

without prejudice), in this matter on April 15, 2013.

     However, on April 16, 2013, the claimant’s former attorney

objected to the pending Motion to Dismiss, and requested a

hearing on the claimant’s entitlement to reasonable and necessary

medical treatment.

     As a result, Pre-hearing Notices and Questionnaires were

mailed to the parties, on April 17, 2013.  The parties filed

appropriate responses.



3

     A Pre-hearing Telephone Conference was held in this matter

on August 26, 2013.  At that time, this claim was set for a full

hearing on September 18, 2013, at 12:15 p.m., in Mountain Home,

Arkansas.  

     On September 11, 2013, the claimant’s former attorney wrote

the following letter to the Commission:

Ms. McClung contacted my paralegal, Shirley and once again
has advised that she no longer wants to pursue her workers’
compensation claim.  As such being the case, the claimant
respectfully request[sic] that the hearing scheduled for
September 18, be cancelled.  Mr. Murray has been advised of
the situation.  

I will be filing a Motion to Withdraw. 

     Also, on that same date, in an E-mail to the Commission, 

the respondents’ attorney objected to the matter being removed

from the docket, and filed a Motion to Dismiss due to lack of

prosecution.  At that time, he requested that a hearing on his

Motion to Dismiss be held in lieu of a hearing on the merits. 

The Commission granted this request for a dismissal hearing.

     On or about September 12, 2012, the Commission, entered an

Order granting leave for the claimant’s attorney to  withdraw as

counsel of record for the claimant.  

     The claimant wrote to the Commission on that same date, the

following handwritten letter:

I do not wish to pursue my workers [sic] comp. case.  I will
not be at the hearing. 

     A hearing, was in fact held, on September 18, 2013, for
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determination of whether this matter should be dismissed for

failure to prosecute.  The respondents appeared for the hearing

through their attorney.  At the time of the hearing, the

respondents requested that this matter be dismissed with

prejudice for failure to prosecute.  In the alternative, the

respondents requested that in the event the matter is dismissed

without prejudice, and the claimant decides to revive this claim,

attorney’s fees and costs should be assessed against the

claimant.

     There are two provisions for dismissal of claims: Ark. Code

Ann. §11-9-702(a)(4): 

If within six (6) months after the filing of
a claim for compensation, no bona fide
request for a hearing has been made with
respect to the claim, the claim may, upon
motion and after hearing, be dismissed
without prejudice to the refiling of the
claim within limitation periods specified in
subdivisions (a)(1)-(3) of this section.

Rule 099.13: 
The Commission may, in its discretion,
postpone or recess hearings at the instance
of either party or on its own motion.  No
case set for hearing shall be postponed
except by approval of the Commission or
Administrative Law Judge.

In the event neither party appears at the
initial hearing, the case may be dismissed by
the Commission or Administrative Law Judge,
and such dismissal order will become final
unless an appeal is timely taken therefrom or
a proper motion to reopen is filed with the
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Commission within thirty (30) days from
receipt of the order.

Upon meritorious application to the
Commission from either party in an action
pending before the Commission, requesting
that the claim be dismissed for want of
prosecution, the Commission may, upon
reasonable notice to all parties, enter an
order dismissing the claim for want of
prosecution. (Effective March 1, 1982)

     The record before me demonstrates that the claimant no

longer wishes to pursue her claim for additional benefits, and

has failed to prosecute this matter.  As such, pursuant to Ark.

Code Ann. §11-9-702 and Commission’s Rule 099.13, I find that

this claim for additional benefits should be dismissed without

prejudice to the refiling, within the applicable time period.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of these claims.

     2.  On September 11, 2013, the respondents filed a 
         Motion to Dismiss this claim for want of  
         prosecution.  

3.  The claimant no longer wishes to pursue this claim  
    for additional benefits.

4.  The claimant has had ample opportunity to pursue         
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    this claim for additional benefits, but no bona fide     
    action has been taken by the claimant in furtherance of  
    her claim. Hence, she has failed to prosecute this claim

         for additional benefits.   

     5.  That respondents’ Motion to Dismiss should be granted    
         for failure to prosecute pursuant to Ark. Code Ann. §11- 
         9-702 and Commission’s Rule 099.13, to the refiling of   
         the claim within the applicable time period.  

                             ORDER

     Based upon the foregoing Findings of Fact and Conclusions of 

Law, I have no alternative but to dismiss this claim for 

additional benefits, without prejudice, to the refiling of this 

claim with the applicable time period, pursuant to Ark. Code 

Ann. §11-9-702, and Commission Rule 099.13.

     IT IS SO ORDERED.

     

                         _________________________
               CHANDRA L. BLACK

          ADMINISTRATIVE LAW JUDGE

CB
  


