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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 13, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on September 25, 2012.  The

following stipulation was submitted by the parties and is

hereby accepted:

1. An employer/employee relationship between claimant
and respondent existed on April 18, 2011, at which
time claimant suffered an admittedly compensable
injury to his right foot.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether claimant is entitled to continued medical
treatment and payment of past treatment.
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2. Whether claimant is entitled to temporary
disability from the date of the injury until the
date of maximum medical improvement on both feet.

3. Upon the granting of an impairment rating, whether
claimant is entitled to partial disability from
the date of injury until the date of maximum
medical improvement.

4. Whether claimant is entitled to attorney fees.

5. Whether claimant suffered a compensable injury to
his left foot.

6. Average weekly wage. (T. 12)

Respondent:

1. Application of Ark. Code Ann. § 11-9-526 to
temporary disability benefits requested (claimant
is not entitled to TTD benefits due to his refusal
of suitable employment).

2. Application of Ark. Code Ann. § 11-9-506 to
temporary disability benefits requested.

3. Whether claimant is ineligible for TTD benefits
for the duration of his refusal to undergo
reasonable and necessary medical care. 

The record consists of four volumes: (1) the

November 13, 2012, hearing transcript and the exhibits

contained therein; (2) the transcript of the deposition of

Don R. Martin taken on December 17, 2012; (3) the transcript

of the deposition of Jimmy W. Pickett taken on December 17,

2012; and (4) the transcript of the deposition of Carlos

Soccoro taken on January 10, 2013.  

DISCUSSION

The claimant, Jason McClellan, a resident of South

Arkansas, became employed by Tradesmen International, a

company with offices in Little Rock, in approximately April



3JASON MCCLELLAN - G103467

of 2011.  Beginning on Saturday, April 16, 2011, Tradesmen

International put Mr. McClellan to work as an employee

leased to S and S Sprinklers, which had a contract to

replace the sprinkler systems at a Georgia Pacific mill in

Crossett, Arkansas. (Depo. of Jimmy Pickett p. 9-10) 

Mr. McClellan was brought onto the sprinkler project at

Georgia Pacific to be a spotter for a two-man crew worker

working on a scissor lift.  The spotter’s primary job was to

make sure that the scissor lift crew did not run over

anyone. (Depo. of Jimmy Pickett p. 9-10) Unfortunately,

during Mr. McClellan’s third day on the job, the scissor

lift ran over at least one of Mr. McClellan’s feet.  As

addressed further below, much of the disagreement in this

case in 2011 appears to have been related to whether the

scissor lift only ran over Mr. McClellan’s right foot or

also ran over and injured Mr. McClellan’s left foot.

At any rate, Mr. McClellan initially reported the

incident to the S and S Sprinkler employees working on the

scissor lift, and they got Georgia Pacific staff involved. 

Mr. McClellan was taken to a doctor’s office where blood and

urine were drawn for a drug test, and Mr. McClellan was

advised that his services were no longer needed by S and S

Sprinkler. (R. Exh. 2 p. 14, 17) Mr. McClellan then

contacted Tradesmen International and went to the office to

fill out paperwork.
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Mr. McClellan came under the care of Dr. Jay Connelly

in Monticello, Arkansas, three days later on April 21, 2011. 

Dr. Connelly’s office took a history of Mr. McClellan having

his right foot run over on Monday.  Dr. Connelly indicated

that Mr. McClellan could not bear weight on the foot.  Dr.

Connelly took x-rays and diagnosed a big toe fracture and a

midfoot fracture. (R. Exh. 1 p. 1)  Two weeks later, Dr.

Connelly indicated on May 5, 2011, that a boot seemed to be

making Mr. McClellan’s pain worse, not better. (R. Exh. 1

p. 2)

Mr. McClellan testified that he reported to the

Tradesmen International office in Little Rock for light duty

work on the day before his next appointment with Dr.

Connelly, and that Dr. Connelly took Mr. McClellan back off

work in that third and final office visit. (T. 82-83) Dr.

Connelly’s third office note in the record, dated May 10,

2010, in fact discusses in the complaint section Mr.

McClellan’s light duty, and indicates in the diagnosis

section, in part “no work duties.” (R. Exh. 1 p. 3)       

Mr. McClellan then presented to Dr. Troy Ardoin, an

orthopedic specialist in Little Rock, on June 6, 2011.  Dr.

Ardoin’s records indicate that Mr. McClellan presented that

day with left foot pain (with no mention anywhere in the

report of Mr. McClellan’s right foot), that Mr. McClellan

was in a boot walker, and that the boot was rubbing the top

of his foot raw.  Dr. Ardoin’s note indicates that Dr.
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1Since Mr. McClellan complained to Dr. Ardoin only six
weeks after the scissor lift incident, clearly Mr.
McClellan’s left foot began to bother him less than three
months after the incident.

Ardoin took x-rays of Mr. McClellan’s left foot which

revealed a mild subluxation of the second TMT joint.  Dr.

Ardoin diagnosed a crush injury to Mr. McClellan’s left foot

with a Lisfranc injury. (C. Exh. 1 p. 1) Mr. McClellan

testified at the 2012 hearing that both of his feet got run

over, that his right foot was the one that was mainly

bothering him initially, but the left foot was tingling and

started bothering him after three months.1 (T. 88-89)

In a followup report dated July 11, 2011, Dr. Ardoin’s

x-rays again indicated a mild subluxation of the second TMT

joint of Mr. McClellan’s left foot, and also indicated a

minimally displaced fracture over the lateral proximal

condyle of the big toe on Mr. McClellan’s right foot.  Dr.

Ardoin recommended custom orthotics with arch supports, an

MRI of both feet and that Mr. McClellan remain off work.

(Cl. Exh. 1 p. 5)

The next and only other medical reports from any

medical provider in the record are (1) a work slip from Dr.

Ruth Thomas dated April 17, 2012, indicating that beginning

April 30, 2012, Mr. McClellan may “work as tolerated” and a

prescription that same date for “bilateral custom molded

orthotics.” (Cl. Exh. 1 p. 7-8) Correspondence in the record

indicates that these recommendations were pursuant to an
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independent medical evaluation that Dr. Thomas performed on

Mr. McClellan. (R. Exh. 2 p. 23)

Correspondence in the record also indicates that Dr.

Thomas in August of 2012 recommended surgery on Mr.

McClellan’s right foot, and that the respondents

acknowledged their liability for that surgery. 

A payout record in evidence indicates that in 2011, the

respondents started paying Mr. McClellan temporary total

disability compensation on May 10, 2011, i.e., on the day

that Dr. Connelly took Mr. McClellan off work following a

one day attempt at light duty work. (R. Exh. 2 p. 20) The

respondents stopped paying TTD with their payment on

June 28, 2011, for a payment period that ended on July 4,

2011. (R. Exh. 2 p. 19)

Meanwhile, records from the Department of Workforce

Services indicate that Mr. McClellan also received weekly

unemployment compensation from approximately December 12,

2010, until approximately July 12, 2011, exclusive of one

week in April of 2011.  (R. Exh. 2 p. 3-4)

Issue 1: Evidentiary Objections

Twice during the hearing Mr. McClellan testified about

conversations that he had with Dr. Thomas’ nurse about

immediately rescheduling his right foot surgery versus

waiting until after a workers’ compensation hearing to

reschedule the surgery.  Mr. McClellan testified that the

nurse recommended that Mr. McClellan wait until after the
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hearing to schedule his surgery. (T. 62 L. 13-16; T. 99 L. 1

- T. 101 L. 2) Mr. McClellan also testified under objection

that UAMS called him once to tell him he had outstanding

bills there. (T. 103 L. 4) Because the testimony appeared

intended to explain Mr. McClellan’s state of mind in not

immediately rescheduling his surgery when he had an

opportunity to do so, and not intended to establish the

truth of the statements by Dr. Thomas’ nurse or the truth of

the statement of UAMS, I find that Mr. McClellan’s testimony

about his conversation with Dr. Thomas’ nurse and with UAMS

is not hearsay and will be considered in rendering a

decision in this matter.

However, I point out that Mr. McClellan had his own

attorney when he was purportedly relying on legal advise

from Dr. Thomas’ nurse, and in fact Mr. McClellan testified

that he referred the person from UAMS to Mr. Harper

regarding any unpaid UAMS bills. (T. 103) I also point out

that Mr. Parrish during the same period was communicating by

letter to Mr. Harper, not with Dr. Thomas’ nurse, about the

workers’ compensation benefits due to Mr. McClellan for

surgery.  

For his part, Mr. McClellan testified that he was never

made aware that the respondents were going to start paying

him temporary disability benefits when he undergoes his

right foot surgery. (T. 80, 95, 103) However, I agree with

Mr. Parrish that notice to the attorney was notice to the
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client, so that whether or not Mr. McClellan was ever made

aware of Mr. Parrish’s letters to Mr. Harper was essentially

a matter between Mr. McClellan and Mr. Harper. (T. 103)

Accord Griffin v. Kimberly-Clark, Full Workers’ Compensation

Commission, Opinion filed September 29, 2010 (F602743 and

F707801); Phillips v. Mid-America Packaging, Full Workers’

Compensation Commission, Opinion filed April 20, 2009

(F603359); Valenzuela v. Staffmark Investments, LLC, Full

Workers’ Compensation Commission, Opinion filed November 18,

2008 (F602720) [Each noting that notice to the attorney of a

particular party operates as notice to the party].      

Issue 2: Additional Temporary Disability Compensation   
              For The Claimant’s Admittedly Compensable      
              Right Foot Injury

An injury to the foot is considered a scheduled injury. 

See Ark. Code Ann. § 11-9-521(a).  For a scheduled injury, a

claimant is entitled to temporary total disability benefits

until the healing period ends or until the claimant returns

to work, whichever occurs first.  Wheeler Construction Co.

v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2002).  The

healing period continues until the injured employee is as

far restored as the permanent character of the injury will

permit.  The healing period ends once the underlying

condition has become stable and when nothing further in the

way of medical treatment will improve the permanent

character of the injury.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  The persistence of
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pain is not sufficient, by itself, to extend the healing

period provided that the underlying condition has

stabilized.  Id.

A. Section 526 

With regard to the respondents’ contention regarding

the claimant refusing employment, I note that Arkansas Code

Annotated Section 11-9-526 provides:

If any injured employee refuses employment
suitable to his or her capacity offered to or
procured for him or her, he or she shall not be
entitled to any compensation during the
continuance of the refusal, unless in the opinion
of the Workers’ Compensation Commission, the
refusal is justified.

I find that Arkansas Code Annotated Section 11-9-526

does not bar the claimant’s request for additional temporary

total disability compensation for the following reasons.

First, I note that there is a dispute as to whether Mr.

McClellan in fact refused Tradesmen International’s demand

that he drive from his home in New Edinburg to Little Rock

to attempt light duty.  Jimmy Pickett, the general manager

for Tradesmen International in April of 2011, testified Mr.

McClellan was offered light duty probably around the first

part of May and that he never showed up. (Depo. of Jimmy

Pickett p. 8) Mr. McClellan testified that he made that

drive and performed his light duty work assignments one day

- i.e., on the day before Dr. Connelly took him off of work. 

Notably, a medical report in the record in fact indicates

that Dr. Connelly took Mr. McClellan off of work on May 10,
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2011, and there is no evidence that the respondents ever

again after May 10, 2011, made an offer of work to Mr.

McClellan at any point when he was placed back into any type

of work status, much less that Mr. McClellan ever refused

such an offer.  Because I am persuaded that Mr. McClellan

attempted to drive to Little Rock on May 9, 2011, and since

the respondents failed to establish that Mr. McClellan was

ever offered additional work after he was taken off work on

May 10, 2011, I find that the respondents have failed to

establish that Section 526 is a bar to temporary total

disability benefits beginning on May 10, 2011, when the

respondents in fact began paying temporary disability

benefits.

     Second, I note that Mr. Pickett could not pinpoint

during his deposition precisely when Mr. McClellan was

offered work in Little Rock, so that it is not possible to

tell precisely when, before Mr. McClellan was taken off work

on May 10, 2011, that Tradesmen International first expected

Mr. McClellan to attempt light duty.  According to Mr.

McClellan, he got a telephone call one day and drove to

Little Rock the next day. (T. 60)

Third, even without consideration of Dr. Connelly

placing Mr. McClellan off work on May 10, 2011, I find under

the totality of his medical circumstances that Mr. McClellan

was justified in not wanting to drive one and one-half hours
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each way every day to work in Little Rock with what has

turned out to be diagnosed fractures in both feet.  

B.  Return To Work

Mr. McClellan testified regarding his attempt to return

to work for one day at Tradesmen International and being

taken off work by Dr. Connelly the next day.  Mr. McClellan

testified that he also went to work for one week on light

duty when Dr. Thomas had placed him on light duty status in

2012 but that it did not work out because of pain and

swelling in his feet. (T. 34-35, 57, 63-64)  

The Arkansas Workers’ Compensation Law does not define

the term “returns to work” as that term is used in Arkansas

Code Annotated Section 11-9-521(a).  However the Arkansas

Courts have interpreted that a failed attempt to return to

work following a scheduled injury is not an automatic bar to

temporary disability compensation.  Farmers Cooperative v.

Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002) citing Roberson

v. Waste Management, 58 Ark. App. 11, 944 S.W.2d 858 (1997). 

In Biles, the employer refused to provide medical treatment

following a compensable injury on January 29, 2000, and the

injured employee continued to work with difficulty until he

was terminated by the employer on June 23, 2000.  The

employer contended that the employee had returned to work

within the meaning of the statute.  However, the Court in

Biles affirmed the Commission’s award of temporary
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disability compensation beginning on June 24, 2000, and

continuing to a date yet to be determined.

If the worker in Biles did not “return to work” by

showing up for work with difficulty for approximately five

months following his injury at work, then I find that Mr.

McClellan did not return to work, within the meaning of

Section 521(a), by attempting but failing to perform light

duty work for one day in 2011 (when his doctor then took him

off of work) and for one week in 2012 (when he stopped

working because of pain and swelling in his feet). 

Consequently, I find that Mr. McClellan did not return to

work within the meaning of Arkansas Code Annotated Section

11-9-521(a) from the time of his injury on April 18, 2011,

through the date of the hearing conducted on November 13,

2012.

C.  Healing Period

     As cited above, an injured worker’s healing period

continues until the injured employee is as far restored as

the permanent character of the injury will permit.  The

healing period ends once the underlying condition has become

stable and when nothing further in the way of medical

treatment will improve the permanent character of the

injury.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).  The persistence of pain is not

sufficient, by itself, to extend the healing period provided

that the underlying condition has stabilized.  Id.
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In the present case, I am persuaded by Mr. McClellan’s

testimony that Jimmy Pickett at Tradesmen International

directed Mr. McClellan to Dr. Connelly for medical care,

that Dr. Connelly referred Mr. McClellan to Dr. Ardoin, and

that Mr. McClellan only saw Dr. Ardoin twice. (T. 28, 30,

32) As discussed above, Dr. Ardoin in that second visit

recommended that Mr. McClellan remain off work, receive an

MRI to both feet and custom orthotics with arch supports.

(Cl. Exh. 1 p. 5) 

I am persuaded by Mr. McClellan’s testimony that Mr.

McClellan called Tradesmen and told them after that second

office visit with Dr. Ardoin what transpired, and he then

waited and waited and waited and waited until Tradesmen

decided to set him up with another specialist - Dr. Ruth

Thomas. (T. 32) By all accounts, Dr. Thomas performed her

independent medical evaluation on April 17, 2012. (Cl. Exh.

1 p. 7-8; R. Exh. 2 p. 23) By all accounts, Dr. Thomas on

April 17, 2012, ordered custom orthotics, just as Dr. Ardoin

tried to do the previous year. (Cl. Exh. 1 p. 8; R. Exh. 23-

28) By all accounts, Dr. Thomas ultimately concluded in

August of 2012 that Mr. McClellan required surgery for his

right foot injury. (T. 61-62; R. Exh. 2 p. 29-32) 

At what point an injured worker reaches maximum medical

improvement and the end of his healing period is a medical

question.  Dick v. Conley Transport, 2009 Ark. App. 789, 358

S.W.3d 904.  In the present case, none of the medical
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reports in evidence place Mr. McClellan at maximum medical

improvement for his right foot injury.  There appears to be

no dispute that Dr. Thomas’ proposed right foot surgery is

intended to improve the permanent nature of Mr. McClellan’s

right foot condition since the respondents agree that Mr.

McClellan is going to be entitled to additional temporary

disability compensation when he undergoes that surgery.  In

addition, since Dr. Thomas ordered the same orthotics from

her IME that Dr. Ardoin had ordered in his second

examination of Mr. McClellan, and since Dr. Thomas later

recommended right foot surgery, I find that Mr. McClellan

remained in one continuous healing period from the date of

his injury on April 18, 2011, through the treatment of Dr.

Connelly and Dr. Ardoin and continuing into his treatment by

Dr. Thomas.

The respondents raise the following argument as to why,

if Mr. McClellan is otherwise entitled to a period of

temporary disability compensation for his right foot injury,

his benefits should cease during the course of Dr. Thomas’

care:

Respondents assert that he is ineligible for benefits
for the duration of his refusal to undergo reasonable
and necessary medical care.  Respondents have
repeatedly requested that Claimant obtain and use
orthotics prescribed by Dr. Thomas on April 17, 2012. 
Since that time Claimant has not complied with the
doctor’s orders and requests including a recent
recommendation for surgery.  Respondents maintain that
claimant cannot increase or prolong the period of time
for which he is claiming TTD benefits through his own
refusal to comply with treatment. (R. Exh. 4 p. 2) 
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I find the respondents’ point well taken.  The only

additional proposed treatment in the record for Mr.

McClellan’s right foot injury at present is surgery.  The

Arkansas Courts have at least twice affirmed the

Commission’s finding that an injured workers’ healing period

had ended under circumstances where (1) surgery was the

remaining proposed medical treatment intended to improve the

underlying nature of an injury, and (2) the injured worker

declined to undergo the surgery.  Breakfield v. In & Out,

Inc., 79 Ark. App. 402, 88 S.W.3d 861 (2002); Thurman v.

Clarke Industries, Inc., 45 Ark. App. 87, 872 S.W.2d 418

(1994).

To the extent that the respondents assert that Mr.

McClellan refused to undergo reasonably necessary medical

treatment because he refused to obtain orthotics prescribed

by Dr. Thomas, I note that the correspondence from the

respondents in the record appears to indicate that the

respondents expected the claimant to contact Snell

Orthotics.  This examiner sees no contact information in the

record for Snell Orthotics, and no indication when if ever

that the respondents provided the claimant contact

information for Snell Orthotics.  The correspondence in the

record starts in May of 2012, and appears to indicate that

Mr. McClellan had gone to Snell and obtained orthotics that

someone felt did not fit him by at least June 26, 2012. (R.

Exh. 2 p. 25) I do not find on this record that Mr.
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McClellan at any time delayed his orthotics fittings in a

manner to amount to a refusal of reasonably necessary

medical treatment.

However, there is no dispute that Dr. Thomas has now

proposed surgery on Mr. McClellan’s right foot.  The

respondents made Mr. McClellan’s attorney aware by letter

dated October 10, 2012, that the respondents stand ready to

pay for the surgery and to pay Mr. McClellan temporary total

disability benefits once he undergoes surgery and is

incapable of working.  Notwithstanding the respondents’

agreement to authorize the surgery and pay temporary

disability benefits, the claimant has refused to agree to

schedule surgery.  Since Mr. McClellan has not presented

evidence of any alternative treatment that Dr. Thomas has

proposed that Mr. McClellan has either undergone since

October or is scheduled to undergo, I find under the

reasoning of Breakfield v. In & Out, Inc., 79 Ark. App. 402,

88 S.W.3d 861 (2002) and Thurman v. Clarke Industries, Inc.,

45 Ark. App. 87, 872 S.W.2d 418 (1994), that Mr. McClellan’s

healing period ended on October 10, 2012, but that Mr.

McClellan will enter a new healing period if/when he

undergoes the surgery proposed by Dr. Thomas.  

To the extent that the respondents may contend Mr.

McClellan unreasonably refused to schedule surgery before

October 10, 2012, the record indicates that the respondents

did not agree to reinstate temporary disability post-
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surgically until the respondents’ attorney’s letter of

October 10, 2012.  Before that letter the respondents only

indicated that the respondents would “possibly” pay

temporary disability benefits post-surgically. (R. Exh. 2 p.

29) In light of Mr. McClellan’s testimony that he has never

been paid mileage, and Mr. McClellan’s concerns about the

possibility of undergoing a surgery without any income, I

find that Mr. McClellan’s healing period did not end until

the respondents acknowledged their obligation to pay post-

surgical temporary disability benefits by letter dated

October 10, 2012.

With regard to Mr. McClellan’s contention that he

remained within his healing period notwithstanding his

refusal to reschedule his surgery, based on advise that he

obtained about post-surgical income from Dr. Thomas’ nurse,

I again note that Mr. McClellan’s attorney was Mr. Harper,

not Dr. Thomas’ nurse, and Mr. Parrish made Mr. Harper aware

that Mr. McClellan would receive post-surgical temporary

disability income if/when Mr. McClellan rescheduled his

surgery.  Under these circumstances, Mr. McClellan was not

justified as of October 10, 2012, in refusing to reschedule

his surgery, so that his healing period ended on that date.

Therefore, for the reasons discussed herein, I find

that Mr. McClellan has established by a preponderance of the

evidence the statutory requirements necessary to establish

that he was temporarily totally disabled from his scheduled
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right foot injury from April 18, 2011, until October 10,

2012.  By agreement of the parties during the hearing, the

parties will attempt to amicably resolve the respondents’

appropriate offset for unemployment compensation pursuant to

Arkansas Code Annotated section 11-9-506. (T. 92)

Issue 2: Compensability Of Left Foot Abnormality        
              Diagnosed By Dr. Ardoin On June 6, 2011,
              And Benefits Awarded

A.  Compensable Injury
      

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Montgomery v. J & J Lumber Co., 2011 Ark.

App. 129, ___ S.W.3d ___.

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a

work-related incident and an injury by either expert medical

opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In
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fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In the present case, I find that Mr. McClellan has

established by a preponderance of the evidence that he

sustained a compensable crush injury to his left foot, in

addition to his admittedly compensable right foot crush

injury, in the scissor lift incident on April 18, 2011.  In

reaching this conclusion, I note that a scissor lift running

over a worker’s feet is a “specific incident” within any

reasonably definition of the term “specific incident.”  I

also note that Dr. Ardoin’s June 6, 2011, diagnosis of a

crush injury to the left foot with a Lisfranc injury is
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supported by objective x-ray findings of a subluxation of

the second TMT joint of Mr. McClellan’s left foot and

abrasions on the top of Mr. McClellan’s left foot,

consistent with Mr. McClellan’s complaint that his boot

walker at that time was rubbing the skin raw on the top part

of his feet. (C. Exh. 1 p. 1)

I also find that the claimant has established by a

preponderance of the evidence that the scissor lift in fact

ran over the top of both his left foot and his right foot in

the incident on April 18, 2011.  In reaching this

conclusion, I am persuaded primarily by Dr. Ardoin’s

diagnosis of a left foot crush injury after examining Mr.

McClellan’s left foot and taking x-rays on June 6, 2011, and

I am persuaded by the similarity of Mr. McClellan’s symptoms

in both feet - bilateral midfoot pain - as recorded by Dr.

Ardoin on July 11, 2011. (C. Exh. 1 p. 1)

In concluding that the scissor lift ran over both of

Mr. McClellan’s feet, I do find credible the voluminous

documents and testimony in the record that Mr. McClellan

only reported on April 18, 2011, and shortly thereafter,

that the scissor lift injured his right foot with no mention

of his left foot.  However, I also find credible Mr.

McClellan’s testimony that his left foot was also run over,

that initially his left foot had just a little tingling,

that his right foot was the one that was mainly bothering
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him, and that his left foot did not start bothering him

until well after the incident. (T. 88-89)

Moreover, I consider highly improbable the alternative

that, at some point within six weeks after sustaining a work

related crush injury to his right foot on April 18, 2011,

Mr. McClellan coincidentally somehow managed to sustain a

similar but unrelated crush injury to his left foot before

he saw Dr. Ardoin on June 6, 2011.  While this scenario is

obviously within the realm of possibility, I am persuaded on

this record instead that the scissor lift ran over both of

Mr. McClellan’s feet; that his left foot symptoms were

minimal compared to his right foot symptoms for a period of

weeks after the incident; that his right foot symptoms were

immediately more severe; that he initially only reported a

right foot injury; but that his left foot became

sufficiently symptomatic by June 6, 2011, so that the left

foot was Mr. McClellan’s sole focus when he first presented

for an examination by Dr. Ardoin on June 6, 2011.

B.  Temporary Disability And Medical Treatment 
         For Left Foot 

Dr. Ardoin recommended physical therapy for strength

and range of motion, and anticipated Mr. McClellan reaching

maximum medical improvement for his left foot injury within

six to nine months of Dr. Ardoin first examining Mr.

McClellan on June 6, 2011. (Cl. Exh. 1 p. 2) However, Dr.

Ardoin in July ordered an MRI of both of Mr. McClellan’s
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injured feet and intended to see Mr. McClellan after that

MRI. (Cl. Exh. 1 p. 5) To date the respondents have denied

the recommended diagnostic and therapeutic treatment

prescribed by Dr. Ardoin for Mr. McClellan’s diagnosed left

foot crush injury.  I find Dr. Ardoin’s proposed diagnostic

testing of Mr. McClellan’s left foot and proposed physical

therapy for the crush injury reasonably necessary in light

of Mr. McClellan’s ongoing foot problems from his

compensable left foot crush injury.  The parties are

directed to coordinate Mr. McClellan’s left foot care with

his right foot care.

However, since I have concluded herein that Mr.

McClellan’s healing period for his compensable injury ended

on October 10, 2012, I find that Mr. McClellan had failed to

establish that he is entitled to temporary disability

compensation from October 11, 2012, to the date of the

hearing conducted on November 13, 2012.  Again, nothing in

my findings herein precludes Mr. McClellan from re-entering

his healing period should he receive treatment in the future

intended to improve the permanent nature of either his right

foot crush injury or his left foot crush injury.

Issue 3: Average Weekly Wage

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the contract
of hire in force at the time of the accident and in no
case shall be computed on less than a full-time
workweek in the employment.
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                     ...
(b) Overtime earnings are to be added to the regular
weekly wages and shall be computed by dividing the
overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of
hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

(c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission may
determine the average weekly wage by a method that is
just and fair to all parties concerned.

In the present case, the respondents calculated Mr.

McClellan’s temporary disability compensation rate based on

a full-time workweek of forty hours ($360 = $9/hour x 40

hours/week).  Mr. McClellan testified that he was hired to

work twelve hours per day for seven days per week. (T. 40)

Mr. Pickett at Tradesmen International testified that Mr.

McClellan was hired as a full time employee, but that S & S

Plumbing would actually decide Mr. McClellan’s hours per day

and per week based on “his merit and his ethic.” (Pickett

Depo. p. 9-10)

To the extent that Mr. McClellan contends that he was a

twelve hour per day employee, I note that Mr. McClellan did

not work twelve hours per day for any of the three days that

he actually worked for S & S Sprinkler. (R. Exh. 3 p. 1) To

the extent that the work records of the scissor lift crew or

of other employees at the Georgia Pacific site might have

proven useful in determining Mr. McClellan’s likely work

hours had he not gotten hurt, I note that current managers
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of both Tradesmen International (Jimmy Pickett) and of S & S

Sprinkler (Don R. Martin) testified by deposition, and

neither witness was asked about time records or working

hours at the Georgia Pacific project that bear weight on the

hours that Mr. McClellan would have worked had he not become

injured when he did.

Absent any persuasive evidence in the record from which

to determine the number of hours per week that Mr. McClellan

would have worked had he not become injured, I find that Mr.

McClellan has failed to establish by a preponderance of the

evidence that he is entitled to benefits at a compensation

rate in excess of the compensation rates for a forty hour

per week $360 average weekly wage accepted and paid by the

respondents.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. An employer/employee relationship between claimant
and respondent existed on April 18, 2011, at which
time claimant suffered an admittedly compensable
injury to his right foot.

2. The claimant’s average weekly wage of $360.00
entitles him to TTD/PPD benefits in the respective
amounts of $240/$180.

3. The claimant is entitled to temporary total
disability benefits for the period from April 19,
2011, through October 10, 2012, except to the
extent of any offset that the respondents are
entitled to under Arkansas Code Annotated Section
11-9-506.

4. The claimant sustained a compensable left foot
crush injury, in addition to his admittedly
compensable right foot crush injury, on April 18,
2011.
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5. The claimant’s medical treatment for his right
foot injury is not currently in dispute.  The
parties are directed to coordinate the claimant’s
future medical treatment for his left foot injury
with the treatment that he receives for his right
foot injury.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

     __________________________
MARK CHURCHWELL
Administrative Law Judge


