
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G201382

OSCAR MARTINEZ, EMPLOYEE CLAIMANT

SNYDER ENVIRONMENTAL & CONSTRUCTION, INC.,
EMPLOYER RESPONDENT

ARCH INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED AUGUST 13, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on August 9, 2013,
at Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro So.

Respondents represented by Mr. Michael C. Stiles, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits. 

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-114.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

February 8, 2012.  The claimant receives Social Security Disability and some

medical expenses have been paid by Medicaid.  The claimant has a child support

obligation in Florida and is in arrears.
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The claimant contends he twisted his right ankle stepping on the edge of the

sidewalk while carrying tubing.  He reported the injury to supervisor, Ricky, who took

him to the emergency room.  Surgery was performed to relieve blood clots in the

right leg.  He was hospitalized for one month due to complications (compartment

syndrome).  The claimant seeks payment of medical expenses and temporary total

disability benefits indefinitely.  He contends his compensation rate is based on

$14.50 per hour and a $30.00 gas allowance.

The respondents have controverted this claim contending the claimant

suffered from a pre-existing condition and his condition did not arise out of and in

the course of his employment.  Alternatively, the respondents seek an offset

pursuant to Ark. Code Ann. §11-9-411 against benefits paid by third parties.  The

respondents contend the compensation rate is $445.00/$334.00 based on an

average weekly wage of $667.00.

The following were submitted without objection and comprise the evidence

of record:  the parties’ pre-hearing questionnaire responses and exhibits contained

in the transcript along with the deposition of Dr. Heather LeBlanc (taken July 8,

2013), incorporated by reference.

The following witnesses testified at the hearing:  the claimant and two co-

workers, Onofre Otello and Ramon Paredes.  The claimant walks with a pronounced

limp.

The claimant, age 54 (D.O.B. September 30, 1958) is a cigarette smoker.

He worked for the respondent employer removing asbestos.  His health history

includes high blood pressure.  The claimant had returned from a vacation to

Honduras the week before the incident at work.  The claimant testified he was paid

$14.50 per hour plus $30.00 for gas.  Based on the wage records, the respondents
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tallied gross wages of $24,675.02 over 37 weeks for an average weekly wage of

$667.00 and a compensation rate of $445.00/$334.00.

While at work on February 8, 2012, the claimant was carrying items from the

work site and stepped off a curb.  He developed pain, numbness and weakness in

his right leg.  His supervisor took him to the emergency room the same day.

The claimant was seen by Dr. Michelle Pushkevich who referred him to

orthopedic surgeon Dr. Alan Pollard.  X-rays showed an old chip on the right hip or

secondary ossification and a heel spur.  Dr. Pollard opined there was no orthopedic

etiology for the claimant’s symptoms and referred him to vascular surgeon, Dr.

Heather LeBlanc.

Dr. LeBlanc diagnosed a right lower thromboembolism and performed a

series of surgeries on February 8, 2012, February 10, 2012, and February 15, 1012,

to address acute ischemia, compartment syndrome and fasciotomy.  He was

discharged from the hospital on February 24, 2012.

Dr. LeBlanc’s report of February 8, 2012:

Patient did have some disease of what appeared to be the tibial
peroneal trunk which persisted on multiple angiographic evaluations.

Dr. LeBlanc released the claimant on November 26, 2012, but did not

address a permanent impairment rating.

The claimant is presently under the care of Dr. McGarry who prescribes his

medications (high blood pressure, blood thinners, pain).  The claimant stated he

remains symptomatic with constant pain, and swelling after standing more than

thirty minutes.  Dr. McGarry has opined that his condition is permanent and nerve

damage has resulted in a foot drop and limp with unsteadiness in his balance and

gait.

In her deposition, Dr. Le Blanc testified that she could not determine what

caused the blood clot.
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MR. STILES:

Q.  . . . can you state in your opinion within a reasonable degree of
medical certainty whether the acute ischemia in Mr. Martinez’s right
leg and the medical treatment he received for that problem was
related to or caused by the incident Mr. Martinez has described that
occurred on February 8, 2012, when he stepped down off a curb?

DR. LEBLANC:

A.  All I can tell you is that I treated him for acute ischemia with an
embolus in his right leg.  It would take speculation on my part to tell
you exactly when I think that occurred or what happened prior to that.
. . .  We never found a cause for the embolus . . ..

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant has the burden of proving a compensable injury by a

preponderance of the evidence of record.

Ark. Code Ann. §11-9-114:

A cardiovascular . . . accident causing injury . . . is a compensable
injury only if, in relation to other factors contributing to the physical
harm, an accident is the major cause of the physical harm.

An injury . . . shall not be deemed to be a compensable injury unless
it is shown that the exertion of the work necessary to precipitate the
disability or death was extraordinary and unusual in comparison to the
employee’s usual work in the course of the employee’s regular
employment or, alternately, that some unusual and unpredicted
incident occurred which is found to have been the major cause of the
physical harm.

When the claimant was examined at the emergency room, there were no

signs of any physical trauma (bumps, bruises, scrapes) and Dr. Pollard ruled out

any acute orthopedic injuries based on x-rays.  The vascular surgeon, Dr. LeBlanc

diagnosed a blood clot requiring emergency treatment.  During surgery, she found

evidence of vascular disease, a risk factor for blood clots.  Other risk factors include

the claimant’s cigarette smoking and recent airline travel.  Since Dr. LeBlanc could

not determine the cause of the blood clot, I find she could not determine the major

cause of the claimant’s condition.
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1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on February 8, 2012, at which time the claimant was
earning sufficient wages to entitle him to a compensation rate
of $445.00/$334.00 based on the wage records.  The claimant
receives Social Security Disability and Medicaid has paid some
expenses on this claim.  The claimant is in arrears of a court-
ordered child support obligation in Florida.

2. The claimant has failed to prove by a preponderance of the
evidence that a work-related accident was the major cause of
his treatment for a blood clot based on the testimony of Dr.
LeBlanc.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


