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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F906556 

SHASTA MARSHALL(SPRAWLS), 
EMPLOYEE CLAIMANT

KROGER LIMITED PARTNERSHIP, I,
EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT,                           RESPONDENT 
INSURANCE CARRIER/TPA 

                  OPINION FILED MAY 21, 2013                      
     
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Russellville, Pope County, Arkansas.

The claimant was represented by The Honorable Laura Beth York,
Attorney at Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Micheal Alexander,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 27,

2013, in Russellville, Arkansas.  A Pre-hearing Telephone

Conference was conducted in this case on January 8, 2013.  A Pre-

hearing Order was entered in this claim on that same date.  This

Pre-hearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Pre-hearing Order, or at the start of the hearing. 

I hereby accept the following stipulations:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including April 3, 2009.

3.  The claimant sustained a compensable back injury on

that date.

4.  The claimant’s average weekly wage at the time of her

compensable accident was $427.71.  Her compensation rate is $285, 

for temporary total disability, and $214, for permanent partial

disability compensation.

5.  Respondents have paid some benefits on this claim.

6.  This claim for additional benefits has been

controverted.

7.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act. 

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Whether the claimant is entitled to additional medical

treatment by Dr. Thomas, in the form of lumbar fusion surgery.

2. Whether the claimant is entitled to temporary total

disability compensation from September 10, 2011, through March 20,

2012.  

3.  Whether the claimant is entitled to an anatomical 

impairment rating of 12% to the whole-body.
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4.  Wage-loss disability.  

5.  An attorney’s fee.

     The claimant’s and respondents’ contentions are set out 

in their respective Responsive Filings, and the hearing transcript

of March 27, 2013.  These are hereby incorporated herein by

reference.       

     The documentary evidence submitted in this case consists of

the hearing transcript of March 27, 2013, and the documents

contained therein.  In addition, the Respondents’ letters of April

2, and April 11, 2013, Dr. Thomas’ letter of April 8, 2013, and the

E-mails of May 21, 2013, have been made a part of the record.

These have been blue-backed and marked as Commission’s Exhibit No.

2.  

The following witnesses testified at the hearing: the

claimant, Janis Martin, and Stephen Hooten. 

                            DISCUSSION

       During the hearing, the claimant verified that since the 

filing of her workers’ compensation claim, she has gotten married.

Her last name has been officially changed to Sprawls.  The claimant

was thirty-seven years old, as of the date of the hearing.  She is

a high school graduate. She did some CNA training, and attended

cosmetology school, after graduating from high school.  According

to the claimant she did not complete cosmetology school. The
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claimant obtained her CNA license in Arkansas(1996), and in

Oklahoma(1997), and did some work in this field.  However, her

licenses have now expired.     

    Regarding her work history, the claimant testified that her

first job was at England Packing Company.  She packed and shipped

eggs.  She has previously worked for varios nursing homes.  The

claimant has also worked temporary services, performing various

jobs.  She first began working for Kroger in 2002, as a deli clerk.

Her job  duties included waiting on customers, cooking, stocking,

and baking.  The claimant worked for Kroger twice.  The first time

she worked for them for approximately four years.  She quit for

three or four months and returned to work for them as a deli clerk.

According to the claimant, she quit over a raise dispute, and went

to work at Flying J.  There, the claimant worked as a buffet

attendant.  Her job duties included cooking, cleaning, and taking

care of the buffet.

    The claimant returned to work for Kroger around 2007, at a

higher rate of pay. She was hired on as a deli clerk.

Approximately, one year later, she was promoted to assistant

manager of the meat deli.  She worked as assistant manager for on

about a year-and-a-half.  The claimant testified that she had to

make the choice of her family or Kroger.  As a result, she chose
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her family, and moved back into the deli clerk position because of

the long working hours she had to work as assistant manager.     

    She verified that at the time of her compensable injury in

2009, she worked as a deli clerk.  The claimant testified that her

injury occurred as a result of a fall over a six-wheeled cart.  She

verified that she injured her L4 and L5 discs, and scraped both

shins, when she hit the six-wheeler.  The claimant reported the

injury to the assistant manager of the store, Kaleb Dickey.

     The claimant agreed that the respondents did provide her with

some medical treatment.  She treated with Drs.  Kriesel and Arnold.

The claimant admitted she loss all feeling in her left side(waist

down) and fell, and hit her thumb.  This is reflected in an

emergency room medical report dated October 7, 2009.  The claimant

agreed that the lost of feeling on her left side began occurring

quite frequently after her work injury.  She denied any of these

problems before her work-related injury of April 3, 2009.  

     She admitted to seeing Dr. Thomas for an independent medical

evaluation.  The claimant was pregnant at the time, so Dr. Thomas

recommended that she be treated conservatively, and did not wish to

perform back surgery due to her pregnancy.  Ultimately, the 

claimant underwent surgery on March 8, 2011.  The claimant agreed

that the respondents paid for this first surgery.  She essentially
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testified that the surgery helped some, but then things started to

get back to where they were before the surgery.  The claimant

testified that she had the loss of feeling on her left side,

tingling, and she was unable to feel her left toes.  

    With respect to the claimant’s time off of work due to her

April of 2009 injury, the claimant testified that she returned to

work for Kroger on light-duty.  She worked at the gas station.  The

claimant was able to perform these duties.  According to the

claimant, she worked at the gas station up until the time she went

on maternity leave.  The claimant was on maternity leave for three

months.  Once she returned to work, she resumed working at the gas

station, until her first surgery.  While off work due to her first

surgery, the claimant verified that she was paid temporary total

disability compensation.  After her first surgery, the claimant

verified that she returned to light-duty work at the gas station.

She denied returning to work as a deli clerk after her first

surgery.  However, the claimant testified that she returned to work

as a deli clerk after her second surgery.  

     The claimant admitted that after her first surgery, Dr. 

Thomas had her undergo physical therapy treatment.  According to

the claimant, this therapy help while she was receiving it, but

once she walked out of the clinic her symptoms returned.  The
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claimant stated that the only thing they were doing, was giving her

heat messages.  The claimant denied that she sustained any new

accidents or fall after her first surgery.  She further denied

doing anything outside of her restrictions.                 

     She agreed that Dr. Thomas recommended a second surgery on 

July 13, 2012[sic], but the respondents refused to pay for this

surgery.  As a result, the claimant used her private health

insurance to pay for this surgery.  The claimant continued working

until the time of her second surgery.  According to the claimant,

she took off work only four or five days before her second surgery.

     The claimant agreed that she underwent a second surgery on 

on September 29, 2011.  She admitted that she is a little better

since the second surgery, and is not going as numb as often.

However, the claimant testified that she has to carry a cane, in

case she goes numb.  The claimant testified that it hurts all the

time, but it is something that she has to deal with.  

     She verified that she underwent a functional capacity exam

(FCE), and it came back unreliable.  The claimant admitted that

after her FCE, Dr. Thomas released her without any restrictions.

At that time, the claimant testified that she was still

experiencing problems with her back.  Dr. Thomas released her to

return to work on March 20, 2012.  The claimant did return to work
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for Kroger as a deli clerk.              

    The claimant denied that she was able to perform her job

duties.  According to the claimant, she was in a lot of pain, and

was able to work only three or four weeks.  The claimant testified

that during this period of time, she would go home in tears

everyday.  She essentially testified that she complained to Janis

Martin, several times about the pain and problems she was

experiencing.  The claimant stated that she went home early a

couple of times because of the pain.  According to the claimant,

the manager told her that they were unable to put her in a lighter

position because she was returned to full duty. However, the

claimant was unable to recall the manager’s name.

      Upon further direct examination, the claimant maintained that

she quit because she could not handle it anymore.  She testified

that she called the office, and talked to a lady, and the were

supposed to give the message to Mr. Hooten.  The claimant maintains

that she has looked for other employment since quitting this

position.  She stated that she applied for a telemarketing 

position, and made applications for jobs sitting with the elderly.

The claimant denied making application for any secretarial jobs,

because she stated that she is not qualified.  She denied having

any computer or typing skills.

    Regarding the current condition of her back, the claimant

stated “it hurts,” as in a throbbing hurt, all of the time.
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However, she admitted that sometimes is worse than others.  She

testified that she continues “to lose all feeling.”  The claimant

admitted that she has applied for disability(Social Security

Disability), but they denied her claim.  She denied doing anything

outside of her work to re-injure her low back.  Nor has she been

involved in any accidents.  

     The claimant admitted that her injury has changed her life.

She cannot pick up her daughter, who weighs forty-five pounds.  Her

daughter will be three in July.  She is unable to garden or do her

flowerbeds because she cannot get down and back up.  The claimant

testified that she used to be able to go fishing, but cannot do

that anymore because she is unable to walk far enough to carry the

things she needs to carry.  She testified that she has to shop

using a wheelchair because if she walks a hundred-foot, she is in

tears.  She stated that she is able to cook, wash dishes, and fold

clothes, as long as she is sitting down.  However, the claimant

testified that she cannot sweep floors, and that kind of stuff.  On

a daily basis, the claimant testified that she gets her son up for

school, gets him off, and try to fix breakfast.  Then, she sits

down and tries to do what she can do.  The claimant stated,

“Basically sit.”

   On cross-examination, the claimant admitted that Kroger

accommodated her restrictions each time she went back to the store

with them.  The claimant admitted that she got pregnant after her
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April of 2009 accident, and her daughter was born in the summer of

2010.

    The claimant admitted that when she went back to work for

Kroger, in March of 2012, she was on full duty.  She denied a

reduction in pay.  The claimant admitted that it was her decision

to quit her job.  She denied that before quitting her job at

Kroger, that she made a request to her immediate supervisor, or Mr.

Hooten, she be allowed to go back and see Dr. Thomas.

     She verified that she graduated from Rison High School.  She

is able to read and write.  The claimant also verified that she is

able to do basic math.  The claimant admitted that she could

probably perform the job duties of a receptionist, if offered such

a position.

     The claimant admitted that since her release by Dr. Thomas,

she has been taking Tylenol and stuff like that because she cannot

afford to go back to the doctor.  She admitted that she used her

husband’s health coverage to pay for her second surgery.  Her

husband worked for Walmart, but was unemployed as of the date of

the hearing.  The claimant lives with her husband, fourteen-year-

old son, and infant daughter.  Her mother also lives with them, and

is on disability.  The claimant denied that anybody in the

household works.  

     She admitted that she is able to drive a car.  The claimant

drove to the hearing because her husband does not have a driver’s
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license.  The claimant essentially admitted that the cane was not

prescribed.  She testified, “It was suggested.  I just carry it for

precaution, when I’m waking in case my leg does go out.”  

     On redirect examination, the claimant admitted that she did

not request to return to Dr. Thomas after they had released her

full duty, because the respondents had denied her any treatment at

that point.  The claimant verified that she continues to receive

bills from her second surgery.  She testified that she sought

emergency room treatment right before she quit due to a pulled

muscle.  The claimant testified that she was at work when this

injury occurred.  She admitted that she reported the incident to

her manager.  The claimant testified that her pulled muscle injury

has resolved.

     Janis Martin testified on behalf of the respondents.   As of

the date of the hearing, Ms. Martin was employed by Kroger.  She is

the deli manager.  Ms. Martin has worked for Kroger some thirty-

five years.  She has worked as the deli manager for some fifteen

years.  Ms. Martin left Kroger during this fifteen-year span for

two-and-a-half years.  She move to North Carolina.  She semi-

retired, but returned to work for Kroger.  

      Ms. Martin was the deli manager in 2009 during the claimant’s

initial injury, and has been since that time.  However, she denied

that she was the claimant’s supervisor, when she worked at the gas

station.  She did recall the claimant returning to work in March of
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2012.  Ms. Martin agreed that it was her understanding that the

claimant was released to full duty.  She verified that the claimant

worked full-duty until she quit.  Ms. Martin testified that her

observation was that the claimant was fine.  She also denied that

the claimant ever complained she could not do the work.  According

to Ms. Martin, the claimant did tell her a couple of times she was

hurting, but did everything she was asked to do.  

     She denied that the claimant ever commented to her that she

was physically unable to do the work in the deli, before quitting.

According to Ms. Martin, on her last day of work, the claimant came

to her stated she had called the doctor because she had a black

spot on her breast and he wanted her come into his office.  The

next time Ms. Martin saw the claimant was during the hearing.  Ms.

Martin denied that the claimant ever called and talked to her

anytime after quitting her job.  

     Ms. Martin later testified that she recalled the claimant 

going home early due to her back hurting. She stated that the

claimant worked for about two-and-a-half weeks before quitting.  

     According to Ms. Martin, the physical demands for the 

claimant’s position, as a deli clerk would be classified as medium.

She stated that there was some lifting of whole pieces of meat,

such as hams.  

     On cross-examination, Ms. Martin admitted that she did not 

ask the claimant any questions about her back pain. 
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     Stephen Hooten also testified on behalf of the respondents. 

As of the date of the hearing, Mr. Hooten was employed at Kroger,

in Russellville, as the store manager.  He has been at that

location since 1994.  Mr. Hooten testified that he has been with

Kroger some forty years. He explained the store’s policy for

returning people with on-the-job injuries to light duty work.  Mr.

Hooten verified that if the claimant had been placed on light-duty

work following her second surgery, any restrictions placed on her

by a doctor would have been accommodated by the store policy

previously described, regardless of whether Kroger accepted the

surgery as authorized.  

     He admitted that they have file clerk positions available in

the store and typing skills are not required.  Mr. Hooten denied

that the claimant ever came to him in March of 2012, and asked for

any special accommodation or light-duty work.  He testified that if

a person is released by their physician to full duty work, they go

back to the job they were occupying at the time of injury.  He

agreed that this is what happened with the claimant.  Mr. Hooten

agreed that if the claimant had come to him with restrictions, then

they would have re-evaluated her situation.  

     On cross-examination, he admitted that on each occasion,

the claimant participated in the light-duty work offered her.  Mr.

Hooten agreed that the claimant was a good worker.               

     A review of medical evidence demonstrates that the claimant 
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sought initial treatment for her admittedly low back injury of

April 3, 2009, from Dr. Ben Kriesel  The claimant reported tripping

and falling over a cart at work.  Dr. Kriesel noted that the

claimant had left buttock and hip pain that radiated to her upper

leg.  His assessment was “Left sacroiliac pain with left sciatica,”

for which he recommended a medication regimen.  Dr. Kriesel also

place the claimant on light-duty work for two weeks.

   The claimant underwent physical treatment at River Valley

Therapy & Sports Medicine, in June of 2009.

     On June 5, 2009, the claimant underwent an MRI of the lumbar

spine, with the following impression, “Midline disc protrusion and

L5-S1 as described.”

    The claimant returned to Dr. Kriesel on June 9, 2009, for

follow-up of her back symptoms and MRI results.  He assessed the

claimant with “1.  Low back strain.  2.  Sciatica.  3.  Disc

protrusion.”  Dr. Kriesel referred the claimant for evaluation by

with neuro, and continued her work status and current medications.

     On June 29, 2009, the claimant underwent initial evaluation 

by Dr. David Arnold.  The claimant complained of low back pain,

left lower extremity pain, left lower extremity pain, and left

lower extremity neurological symptoms.  Dr. Arnold specifically

noted that the claimant had some tingling, but no numbness.   At

that time, he did not think major surgery would be wise, and
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recommended weight loss.

     Dr. Arnold performed “Guided Lumbar Spine Epidural Injection:

L5-S1, on July 7, 2009.  However, during the claimant’s follow-up

visit with Dr. Arnold, on July 20, 2009, he noted that the

claimant’s previously documented symptoms were worse.        

     The claimant underwent Dr. Darin Wilbourn on December 2,

2009.  His impression was. “1.  This is a 34-year-old woman with

chronic left lower back pain with left lower extremity raidculitis

status-post work-related injury, on April 3, 2009.  2.  Midline

disc protrusion at L4-5 and L5-S1.”  Therefore, he referred the

claimant to Dr. Wayne Bruffett for further evaluation as to whether

of possible  surgical intervention.

    On March 7, 2010, the claimant underwent evaluation by Dr.

Bruffett. He answered several questions posed by the insurance

carrier. Specifically, Dr. Bruffett diagnosed the claimant with

“lumbar herniated disc at L4-5 and L5-S1".  Because the claimant

was pregnant, he deferred any further radiologic studies until

after her pregnancy.  Dr. Bruffett opined that the claimant was not

at maximum medical improvement and that he would not be able to

place her there until after her pregnancy was over.

     Following the claimant’s pregnancy, Dr. Brad Thomas saw the

claimant for a follow-up visit.  He reported having initially seen

the claimant back in March of 2010.  At that time, Dr. Thomas

recommended a lumbar myelogram, which was done.
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     On October 11, 2010, Dr. Thomas saw the claimant for a 

follow-up visit after she underwent a myelogram.  The claimant

reported to that she had pain radiating down her left leg, also

involving the hip.  Dr. Thomas noted that this sounded consistent

with an L5 radiculopathy.  Specifically, Dr. Thomas reported, in

relevant part:

Imaging Studies: The patient’s myelogram shows a left-sided,
L4-5 herniated disc that is moderate to significant in size,
causing compression of the left-sided L5 nerve root.

Assessment and Plan: At this point, I recommended a left-side,
L4-5 decompression discectomy.  I recommend light-duty until
the time of the OR and then no work for six weeks postop.

     The claimant underwent lumbar spine surgery by Dr. Thomas, on

March 8, 2011, in the form of “1. Left-sided L4 laminotomy

decompression.  2.  Left-sided L5 laminotomy decompression.  3.

Left-sided L4-5 microdiskectomy using microscope.”  The claimant

had a pre-operative and post-operative diagnosis of “Left-sided L4-

5 herniated nucleus pulposus.”                                   

     On April 20, 2011, Dr. Thomas saw the claimant for a follow-up

visit of her left-sided, L4-5 decompression discectomy. The

claimant reported that she was feeling better and had no leg pain.

However, she did have some back pain.  Her physical neurologic

examination was within normal limits, except she had a small amount

of dehiscence at the very superior aspect of the wound and just a

small amount of drainage.  As result, Dr. Thomas ordered a CBC with

sed rate, and an MRI of the lumbar spine.      
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     Dr. Thomas saw the claimant, on May 16, 2011, for a return 

visit.  He noted, in relevant part:

Imaging:  The patient’s MRI shows that she has continued disc
bulge at L4-5.  This [sic] was a small amount of fluid within
the area of the surgery.  There is also some end plate edema
at L4-5.

Dr. Thomas gave the claimant a medication regimen, ordered a new

CBC and sedimentation rate.  He also referred the claimant for

physical therapy treatment. 

     On May 23, 2011, the claimant returned for another follow-up

visit with Dr. Thomas. The claimant had continued complaints of

pain in her lower back and into her hip.  Dr. Thomas opined that he

had reviewed the claimant’s post-operative MRI again and that this

showed “a left-sided, L4-5 recurrent disc” that he felt like was

most likely causing her pain.  As a result, Dr. Thomas felt that

the patient would most benefit from “a left-sided, L4-5 complete

facetectomy, and further disc resection to remove the recurrent

disc and doing a fusion at L4-5.”  At that time, Dr. Thomas

restricted the claimant from working until six weeks post

operative.

    In a chart note dated June 6, 2011, Dr. Thomas wrote the

following:

Today, I got a telephone call from a Dr. Alice Martenson. She
is based out of California and reviewing the case.  I have
recommended an L4-5 complete facetectomy and fusion for
recurrent disc herniation.  The physician that called me
informed me that she felt this was possibly not warranted at
this point.  I actually reopened the MRI and informed her that
after reviewing the MRI, it is quite obvious that she has
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recurrent disc herniation and I feel that this is the best
course of action.  She elected to deny this course of action
and has instructed that they would approve physical therapy.
I am going to order six weeks of physical and have the patient
follow up after that.                                       
                                                       

     Therefore, on that same date, Dr. Thomas ordered some 

physical therapy, and recommended that the claimant continue on

light-duty with no lifting greater than fifteen(15) pounds during

the time between then and when she followed-up for physical

therapy.

     On July 13, 2011, Dr. Thomas saw the claimant in a follow-up

visit after she had undergone six weeks of physical therapy

treatment.  The claimant reported no significant benefit from this

treatment.  As a result, Dr. Thomas recommended that the claimant

undergo “a left-sided, L4-5 complete facetectomy, nerve root

decompression and fusion.”  He also continued the claimant’s

medication regimen and work-duty status.

     On September 20, 2011, Dr. Thomas wrote:

We were asked by Carol Atkinson, the case manager, today, to
address if so-how the recurrent disc herniation is related to
initial accident in 2009.  I have reviewed the entire and I
feel the initial accident in 2009 caused the disc herniation
that ultimately resulted in having the surgery that I
performed.  Several months later, she ended up having residual
pain down her left leg.  Repeat imaging showed that she had a
recurrent disc herniation that was quite obvious.  I feel that
the recurrent disc herniation is directly linked back to the
initial injury.  Up to ten percent of the time, people can
have a reherniation after a disc surgery.  I feel like this
happened, unfortunately, in this patient and the reherniation
is a result of the first surgery.  The first surgery is a
result of the accident.  Therefore, reherniation is directly
linked back to the accident, in my opinion.      
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Hopefully, this helps.  All I want to do is help this patient
and I feel like an L4-5 facetectomy fusion will do that.    
  

     If you have any questions, please do not hesitate to contact
me at any time.

On September 29, 2011, the claimant underwent a lumbar surgery

by Dr. Thomas, “in the form of an L4-5 decompression and fusion.”

The claimant’s pre-operative and post-operative diagnosis was

“Left-sided L4-5 herniatied disk with foraminal stenosis.”

     Dr. Thomas saw the claimant on October 12, 2011, for a two-

week follow-up after her lumbar spine surgery.  At that time the

claimant was using a cane for stability.  However, overall she was

doing well and walking better.  The claimant was in less pain.

However, Dr. Thomas continued the claimant on hydrocodone and

Flexeril.  He also continued the claimant’s off work status.     

     When the claimant saw Dr. Thomas on November 11, 2011, for

another follow-up visit, she reported that she had not been doing

well, overall.  At that time, the claimant had some back pain, and

pain in both of her hips.  Therefore, he ordered some plain x-rays.

These showed that the hardware and grafts were at L4-5.  Dr. Thomas

felt that the claimant needed some de-conditioning, and ordered

physical therapy.

     On January 20, 2012, the claimant saw Dr. Thomas in follow-

up.  She had continued complaints of soreness in her lower back,

with tingling into her hip area.  Dr. Thomas stated, “The patient

had MRI of the lumbar spine that shows there is adequate
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decompression. There is no fluid collection and signs of

infection.”  He continued the claimant’s pain medications.  Dr.

Thomas also talked to the claimant about her returning to work, but

she felt like she could not do so.  As a result, Dr. Thomas ordered

a functional capacity evaluation(FCE). He also directed the

claimant to stay off work until she followed-up with him.  

    The claimant underwent an FCE, on March 6, 2012, for the

purpose of determining her current functional status.  The results

of this evaluation indicated that the claimant gave unreliable

effort, with 28 of 48 consistency measures within expected limits.

The examiner concluded that the claimant completed the functional

testing with unreliable results.  Overall, the claimant 

demonstrated the ability to perform at least in the LIGHT

classification of work as defined by the US Dept. of Labor’s

guidelines over the course of a normal work day with limitations as

noted.

     On March 20, 2012, Dr. Thomas’ nurse practitioner, Kali Evans

reported that the claimant was seen for following her FCE. It

appears that the claimant told Dr. Thomas she was let go at her

job.  In addition, Dr. Thomas stated, in relevant part:

Imaging:
Plain X-rays: Today, Dr. Thomas ordered and interpreted AP and
lateral views of the lumbar spine.  These show the hardware
and interbody graft are intact and in good position.

Assessment and Plan:
We discussed with the patient, at length, that she may need to
get a new type of job that requires physical labor.  We also
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discussed that her FCE was unreliable.  We are going to
release her a MMI with an impairment rating of twelve percent
(12%) at full-duty.  We gave her a prescription for
hydrocodone.  She is aware she can call with questions or
concerns at any time. 
                             

     The Oral Deposition of Dr. Brad A. Thomas was taken, on March

13, 2013.  Dr. Thomas is  board certified by the American Board of

Neurological Surgeons. He verified having treated the claimant,

beginning on March 5, 2010, due to her compensable lumbar spine

injury.  Dr. Thomas also verified having first performed surgery in

March of 2011, and a second revision surgery on September 29, 2011.

He testified that in November of 2011, he recommended the claimant

undergo physical therapy, but she failed to do so due to financial

issues of not being able to afford it.  After ordering an MRI on

January 20, 2012, Dr. Thomas stated that this confirmed that he

adequately decompressed the space between the vertebrae.  As a

result, Dr. Thomas was of the opinion that the claimant’s continued

complaints were due to de-conditioning.

    Dr. Thomas verified that the claimant returned to work, two

months after her first surgery.  He admitted that after four months

out post-surgery the claimant had not returned to work.  However,

Dr. Thomas clarified that this was a bigger surgery.  Specifically,

Dr. Thomas stated, “So it does take longer to get back after the

fusion, as opposed to the first surgery that she had.”  Dr. Thomas

essentially stated that he generally gives people up to three

months to recover without giving them a hard time.  He verified
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that his last visit with the claimant was on March 20, 2012.  Dr.

Thomas stated that his advanced practice nurse, Kali Evans was

present during this visit, but he was there also and did all of the

talking.  According to Dr. Thomas, Nurse Evans works as a scriber

and does a lot of the dictations.  He verified that the rating was

assessed by him to be 12%.   

     Under further examination, Dr. Thomas verified that during 

the March 20, 2012 visit, he released the claimant to work without

any restrictions.  He denied having seen the claimant for any

follow-up visits.  Nor has he talked to the claimant since this

time. Dr. Thomas stated that the claimant’s last refill on

prescriptions was on April 12, 2012.

     Per a letter dated April 8, 2013, Dr. Thomas wrote the 

following letter to the respondents’ attorney:

This is in response to your letter sent to me April 1, 2013.
You asked if I could be more specific in regards to Ms.
Marshall’s permanent impairment rating.

I am going to give her a permanent impairment rating of twelve
percent(12%) of the whole person.

This is based on an L-45 decompression and fusion that was
done in September of 2011.  This was a single-level spinal
fusion with some residual signs and symptoms of pain.  Because
of this, I am going to give her the twelve percent(12%)
impairment rating of the whole person, which again goes into
detail in the Fourth Edition of the AMA Guides to Permanent
Impairment, section, IV, subset D. 

If you have questions, please do not hesitate to contact me at
any time.    

 
                          ADJUDICATION 
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A.  Additional Reasonable and Necessary Medical Treatment

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he or

she is entitled to additional medical treatment.  Dalton v. Allen

Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  

     The claimant must prove by a preponderance of the evidence 

that he or she is entitled to additional medical treatment. Wal-

Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153

(2003).

     After weighing the evidence impartially and without giving 

the benefit of the doubt to either party, I find that the claimant

proved by a preponderance of the evidence that the treatment

recommended by Dr. Thomas, in the form of a “L4-5 decompression and

fusion,” was reasonably necessary in connection with her admittedly

compensable back injury of April 3, 2009.

     The parties stipulated that the claimant sustained an 

admittedly compensable back injury on April 3, 2009.  This injury

resulted from a work-related trip and fall incident.  The claimant

promptly reported the incident to management.  Thereafter, the

respondent-insurance carrier provided the claimant with medical
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treatment for her back and related symptoms.  The claimant intially

treated conservatively with Dr. Kriesel.  On June 5, 2009, the

claimant underwent an MRI of the lumbar spine, which revealed,

“Midline disc protrusions at L4-5 and L5-S1.”  The claimant began

treating conservatively with Dr. Arnold and other treating

physicians.  Ultimately, the claimant came under the care of Dr.

Thomas.  

     On March 8, 2011, Dr. Thomas performed “1. Left-sided 

L4 laminotomy decompression. 2. Left-sided L5 laminotomy

decompression.  3. Left-sided L4-5 microdiskectomy using 

microscope.”  The claimant had a pre-operative and post-operative

diagnosis of “Left-sided L4-5 herniated nucleus pulposus.”       

     The claimant testified that following the initial surgery of

March 8, 2011, she received some relief of her symptoms.  However,

she testified that her back symptoms returned.  Her testimony is

corroborated by the documentary evidence, and Dr. Thomas also

attested to the same during his oral deposition.   

     Due to the claimant’s worsening symptoms following her first

surgery, Dr. Thomas ordered an MRI of the lumbar spine.  On May 23,

2011, Dr. Thomas opined that the MRI showed “left-sided L4-5

recurrent herniated disc,” which he felt was causing the claimant’s

pain.  As a result, Dr. Thomas recommended that the claimant

undergo “left-sided L4-5 decompression and fusion.”    

     Although the respondents paid for the claimant’s first 
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lumbar spine surgery of March 8, 2011, and subsequent conservative

treatment, they controverted the claimant’s entitlement to this

second surgery that was recommended Dr. Thomas.  It appears that 

on June 6, 2011, Dr. Thomas was contacted by a reviewing physician,

Dr. Martenson, a doctor, based in California.  At that time, Dr.

Martenson recommended physical therapy treatment and that

“possibly” surgical intervention was not warranted.  After 

reviewing the claimant’s MRI again, Dr. Thomas opined that it was

quite obvious that the claimant had “a recurrent disc herniation.”

However, Dr. Martenson elected to deny this course of action and

instructed Dr. Thomas that they would approve some physical

therapy. 

     As a result, Dr. Thomas ordered that the claimant undergo six

weeks of physical therapy.  After trying physical therapy, the

claimant returned to Dr. Thomas on July 13, 2011.  At that time,

the claimant reported no significant benefits. In fact, the

claimant felt she was getting worse.  The claimant had pain in her

back and numbness, along with pain down the left leg.  Dr. Thomas

opined that the physical therapy recommended by Dr. Martenson had

failed.  Therefore, he recommended that the claimant undergo “a

left-sided L4-5 complete facetectomy, nerve root decompression and

fusion.”

     With regard to the need for a second surgery, on September 20,

2011, Dr. Thomas opined, in relevant part:
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... Up to ten percent of the time, people can have a
reherniation after a disc surgery.  I feel like this happened,
unfortunately, in this patient and the reherniation is a
result of the first surgery.  The first surgery is a result of
the accident.  Therefore, reherniation is directly linked back
to the accident, in my opinion.

      Despite the claimant’s treating physician(Dr. Thomas) opinion

quoted above, and failed physical therapy treatment, the

respondents refused to pay for a second surgery. However, the

claimant sought payment for this second back surgery using her

husband’s group health insurance.  Therefore, on September 29,

2011, the claimant underwent lumbar spine surgery by Dr. Thomas, in

the form of “an L4-5 decompression and fusion.”  The claimant’s

pre-operative and post-operative diagnosis was “Left-sided L4-5

herniatied disk with foraminal stenosis.”

     The claimant’s testimony and the medical evidence show 

that the claimant received some relief of her symptoms from this

second surgery.  The claimant denied any subsequent accidents or

injuries following her first surgery.  In addition, the claimant

specifically testified that she followed the restrictions placed on

her by Dr. Thomas following her first surgery.  

     Here, the claimant testified that before her work injury on 

April 3, 2009, she had no prior problems with her back. No

documentary evidence has been presented, nor was any testimony to

the contrary elicited during the hearing.          

     Therefore, in light of the persistent nature of the claimant’s
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symptoms following her first surgery, and the failed subsequent

conservative treatment, the MRI findings of “a left-sided L4-5

recurrent disc,” there being no independent intervening cause, and

based on the expert opinion of Dr. Thomas(particularly, on

September 20, 2011 and during his deposition testimony), her

treating  physician, and due to all of the other foregoing reasons,

I find that the additional medical treatment, in the form of the

second lumbar surgery of September 29, 2011, noted above was

reasonably necessary to treat her compensable back injury of April

3, 2011. I find that the respondents are liable for this treatment.

     Of note, on June 6, 2011, Dr. Martenson opined to Dr. Thomas

that surgical intervention was “possibly” not warranted.   I find

that this medical opinion was not stated within a reasonable degree

of medical certainty.  In addition to this, her opinion was 

rendered before the claimant’s failed physical therapy treatment.

As such, no weight has been attached to her opinion.             

B.  Temporary Total Disability and Temporary Partial Disability

     The claimant has asserted that she is entitled to temporary 

total disability compensation from September 10, 2011, through

March 20, 2012. 

     Temporary total disability is that period within the healing

period in which the employee suffers a total incapacity to earn
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wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  Temporary partial disability is that period

within the healing period in which the employee suffers only a

decrease in his or her capacity to earn the wages he was receiving

at the time of the injury. Id. "Healing period" means "that period

for healing of an injury resulting from an accident[.]"

     Temporary total disability benefits cannot be awarded after

the claimant’s healing period has ended.  Elk Roofing Co. v.

Pinson, 22 Ark. App. 191, 737 S.W. 2d 661 (1987).  

    The claimant underwent her a second compensable surgery on

September 29, 2011.  Her testimony demonstrates that she continued

working until four or five days prior to her second surgery.  Dr.

Thomas opined that a reasonable recovery period for a fusion

surgery is three months.  There are no expert opinions or probative

evidence indicating otherwise.  Under these circumstance, I find

that the claimant reached the end the healing period for her second

surgery on December 29, 2011.  Temporary total disability benefits

cannot be awarded after the claimant’s healing period has ended.

Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W. 2d 661

(1987).  

      Based on the evidence presented in this case, I find that the

claimant has remained within her healing period and suffered a

total incapacity to earn wages beginning on September 24, 2011, the
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date she stopped working just prior to her surgery, and December

29, 2011.  As such, I find that the claimant proved entitlement to

temporary total disability compensation from September 24, 2011,

until December 29, 2011.      

C.  Anatomical Impairment Rating

     An injured worker must prove by a preponderance of the 

evidence that he or she is entitled to an award for a permanent

physical impairment.  Weber v. Best Western of Arkadelphia,

Workers' Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable findings.  Ark. Code

Ann. § 11-9-704(c)(1).  Pursuant to Ark. Code Ann. § 11-9-522(g)

and our Rule 099.34, the Commission has adopted the Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be used to

assess anatomical impairment. Permanent benefits shall be awarded

only upon a determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. § 11-9-

102(4)(F)(ii)(a).

     In the present matter, Dr. Thomas assigned the claimant a 

12% anatomical impairment for her lumbar spine injury of April 3,

2009.  I find this rating “percentage” as assessed by Dr. Thomas to

be correct.  However, I used the following analysis to reach the
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same percentage of anatomical impairment. 

     Specifically, based on my review of the Guides, I find that

the proper assessment of the permanent anatomical impairment rating

in the instant case is found in the 4th edition of the Guides at

page 3/113, Table 75, Section IV.  Here, on March 8, 2011, Dr.

Thomas performed “left-sided, L4-5 decompression discectomy.”

Following this surgery, the claimant received some relief of her

symptoms.  However, the claimant reported recurrent back pain and

related residual pain down her left leg.  Section IV, subset B

assigns a 10% impairment of the whole person for a single-level

decompression with residual signs or symptoms.

     On September 29, 2011, Dr. Thomas performed a second lumbar

spine surgery, in the form of L4-5 decompression and fusion. 

Section IV, subset E assigns an additional  2% rating for a second

operation.  I therefore find that the claimant sustained a 12%

anatomical impairment.  Hence, the supporting objective and

measurable physical findings include the disk herniation and

recurrent disk herniation at L4-5, as demonstrated on the MRIs.

The claimant’s compensable injury of April 3, 2009 was the major

cause of her 12% anatomical impairment. Ark. Code Ann. §

11-9-102(4)(F)(ii)(a).

D.  Wage-loss Disability

     The claimant contends that she sustained wage-loss 

disability, over and above the 12% permanent anatomical impairment
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rating.    

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering

factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000). 

     However, if a claimant returned to work at wages equal to or

greater than her average weekly wage at the time of the injury, she

is not entitled to permanent-partial disability benefits in excess

of her anatomical impairment rating. Ark. Code Ann §

11-9-522(b)(2).

    In this case, on March 20, 2012, the claimant’s treating

physician, Dr. Thomas released her full-duty work, without any

restrictions.  Dr. Thomas made this determination after the

claimant underwent an FCE with unreliable results, and diagnostic

testing failed to reveal any abnormalities in the claimant’s lumbar

spine.  
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    The credible evidence in this case demonstrates that the

claimant returned to work for Kroger, following this release by Dr.

Thomas. The evidence shows that the claimant returned to her

previous job as a deli clerk.  Her hours and rate of pay remained

the same.  However, the claimant only worked a couple of weeks in

this position before quitting, without notice. Ms. Martin(the

claimant’s supervisor) credibly testified that the claimant quit

her job after voicing health concerns due to a matter unrelated 

to her compensable injury.  

   Here, the claimant maintained she quit her job due to

debilitating back pain and related symptoms.  Ms. Martin did recall

the claimant mentioning that her back was hurting a couple times.

However, both Ms. Martin and Mr. Hooten(the store manager) credibly

denied that the claimant never voiced any concerns about her

inability to perform her job duties.  Nor did the claimant ever

requested light-duty work.  In fact, after Dr. Thomas released the

claimant back to full-duty work in March of 2012, she never

returned to him with any back complaints.  It appears that the

claimant reported to Dr. Thomas she was let go from her job.  The

claimant underwent an FCE, which indicated she gave unreliable

effort, with 28 of 48 consistency.  After having observed the

claimant’s demeanor at the hearing, and when comparing it to the

other evidence, I do not find her account of why she quit to be

credible. 
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     Under these circumstances, I am not persuaded the claimant 

quit her job at Kroger due to her compensable back injury.  The

evidence in the record indicates that the claimant’s separation

from her job had nothing to do with any physical impairment, or an

inability to perform her job.  Based on the record before me, I am

persuaded that the claimant’s decision to quit her job as a deli

clerk was a personal choice.

     In sum, the evidence shows that the claimant returned to work

in the same position and at the same wages she received at the time

of her compensable injury before voluntarily quitting for reasons

unrelated to her injury.  Therefore, the claimant is not entitled

to any permanent partial disability/wage-loss disability in excess

of her impairment rating.                

E.  Attorney’s Fee

     The parties stipulated that the respondents have controverted

this claim for additional benefits in its entirety.  Therefore, the

claimant’s attorney is entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. §11-9-715.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I hereby make the 

following findings of fact and conclusions of law in accordance 

with Ark. Code Ann. §11-9-704.
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     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including April 3, 2009.

3.  The remaining stipulations set forth above are hereby   
    accepted.

4.  The claimant proved by a preponderance of the           
    evidence that additional medical treatment (second

         surgery by Dr. Thomas) was reasonably necessary to treat
         her compensable back injury of April 3, 2009. 

5.  The claimant proved her entitlement to temporary total  
    disability compensation from September 24, 2011 until   
    December 29, 2011.  

6.  The claimant sustained a 12% anatomical impairment rating
         to the body as a whole, as a result of her compensable
         lumbar spine injury.

7.  The claimant failed to prove her entitlement to any wage-
    loss disability benefits in excess of her impairment 

         rating.   
  

8.  The claimant’s attorney is entitlement to a controverted
         attorney’s fee on the indemnity benefits awarded herein.
   
               
                              AWARD

     The respondents are directed to pay benefits in accordance 

with the findings of fact set forth herein this Opinion.  

      All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity
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benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

      All issues not addressed herein are expressly reserved under

the Act.

    IT IS SO ORDERED.

                               __________________________
        CHANDRA L. BLACK

Administrative Law Judge
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