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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

March 24, 2006, at which time the claimant was earning sufficient wages to entitle

him to a compensation rate of $165.00 in the event this claim is compensable.

Respondents paid one medical bill ($84.00 to Ashley County Medical) before

controverting this claim.  This claim has been the subject of a previous conference

with an Order filed on October 20, 2010, appointing Richard Dietzen as an IME.
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The claimant contends he sustained a respiratory injury after inhaling dust,

insulation, fumes, and cleaning products while cleaning a closet where the ceiling

had collapsed.  He seeks payment of medical expenses, temporary total disability

benefits from March 24, 2006, to a date yet to be determined, and attorney’s fees.

The respondents have controverted this claim contending there is no

objective medical evidence to substantiate this injury.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the deposition of Dr. Frederick Burt (taken September

20, 2012) incorporated by reference.

The following witnesses testified at the hearing:  the claimant, co-worker,

Richard Montgomery, and director, Betty Moore.

The claimant, age 49 (D.O.B. April 15, 1963) has a 10th grade education.

Before, during, and after his employment with the respondent, the claimant worked

as a school crossing guard two hours a day.  His health history includes rheumatoid

arthritis and allergies to medications.  He is a former smoker (see Dr. Ribeiro’s April

7, 2006, report indicating the claimant stopped smoking in 2000).  He began

working for the respondent employer in 2003 as a maintenance man, cleaning,

painting, and repairing low-income housing units.

On Friday, March 24, 2006, the claimant was working with Richard

Montgomery.  The claimant’s supervisor, John Tyler, assigned them to repair a

collapsed ceiling in a closet housing a furnace and water heater.  No mask was

provided that day for the employees to use.

The claimant stated he cleaned out sheet-rock, dust, and insulation that had

fallen from the ceiling and developed headaches, shortness of breath, and chest

pain.  He reported the incident to his supervisor the same day.  The claimant told
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Mr. Tyler that if his symptoms did not improve, he would go to the emergency room

(ER) and Mr. Tyler agreed to this plan.

The claimant sought treatment at the ER on Sunday, March 26, 2006.

Testing was performed to rule out a heart condition but ultimately he was diagnosed

with obstructive pulmonary disease and prescribed an inhaler.  According to his

family physician, Dr. Burt, the claimant’s present condition is the result of exposure

to inhalants on March 24, 2006.

The claimant stated he is now sensitive to odors (chemicals, perfume) but

conceded he uses chemicals to clean his home.  Medical records also show that the

claimant was treated for headaches and chest pain prior to the incident at work.

Additionally, Dr. Burt is a personal friend of the claimant who he listed as a

reference on his job application with the respondent employer.  The claimant stated

he washed cars and mowed the yard for Dr. Burt.

Betty Moore testified there was nothing “extraordinary” about the claimant’s

job duties on the day in question and he was only exposed to “routine” dust.  She

stated she had never seen insulation in these units.  However, Ms. Moore did not

see the area the claimant was working in until after it was cleaned.  Ms. Moore also

testified the claimant complained of sinus problems and headaches prior to the

incident at work and he had missed time from work due to these ailments.

MEDICAL EVIDENCE

The claimant’s family physician, Dr. Burt, has opined that the claimant’s

condition is causally related to the incident at work inhaling dust, sheet-rock, and

insulation.

I believe that the complete cardiac work-up was necessary to rule out
heart disease.  Mister Mansfield is a non-smoker and had no
underlying pulmonary disease and no symptoms prior to the
inhalation of the dust and fiberglass particles.  I believe that all his
symptoms were caused by the accident that occurred while he was at
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work and is a job-related condition from which he has not as yet fully
recovered.  (Undated report)

Dr. Burt’s report is trying to justify the expense of a cardiac work-up when the

claimant was ultimately prescribed an asthma inhaler.  In a report dated May 9,

2006, Dr. Burt excused the claimant from work from March 27, 2006, to a date yet

to be determined.

However, other medical records show the claimant’s symptoms began prior

to the specific incident at work and are related to other causes.

In October, 2003, the claimant was treated in the emergency room (ER) for

chest and left arm pain.  Based on negative testing (lab work, EKG, and chest

x-ray), a heart attack was ruled out and the claimant was diagnosed with

costochondritis (chest wall strain).

The claimant returned to the ER in May, 2004, January, 2005 and August,

2005, with the same complaints of chest and left arm pain and shortness of breath.

Repeat testing was negative for a heart attack.  But a chest x-ray showed possible

pneumonitis (increased density near cardiac apex left lung).  The claimant also

complained of headaches but a September, 2005 CT scan of the brain was also

unremarkable.  However, a January, 2006 x-ray showed degenerative changes in

the neck at C5-6 to C6-7 and Dr. Khan attributes the headaches to this neck

problem, (see his report of April 23, 2012).

On February 10, 2006, less than a month before the March 24, 2006,

incident at work, the claimant sought treatment for headaches, chest pain,

shortness of breath and a productive cough.

On March 26, 2006, the claimant was admitted to the ER with chest pain, left

shoulder pain and headaches.  Reports are conflicting regarding shortness of

breath.  There is also a notation that the claimant had been to the ER before for the

same kind of pain.  Cardiac testing was again unremarkable.
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The claimant was admitted to the ER again on April 6, 2006, for “chest pain,

cough, possible exposure to toxic substance.”  Chest x-rays showed “increased

density in the left base“ of the lung having “the appearance of a scar, but a

resolving or incipient infiltrate can not be ruled out.”  A pulmonary function test

showed “mild obstructive lung defect.”  The cardiologist, Dr. Ribeiro cleared the

claimant to return to work on April 8, 2006, after cardiac catheterization.  The

claimant’s symptoms persisted when he saw cardiologist, Dr. Fonticiella on May 4,

2006.  The claimant again sought treatment at the ER on May 8, 2006.  Another

pulmonary test was performed which showed, “severe obstructive lung defect.”  A

repeat chest x-ray again showed scarring near the apex.

In response to a letter from the claimant’s former attorney, pulmonologist Dr.

E. Bayongan could not causally relate the claimant’s test results to any incident at

work.

. . . on March 27, 2006 . . . acute coronary syndrome was ruled out
based on laboratories and unchanged electrocardiograms.  Further
inquiry by consulting cardiologist revealed that he had some form of
exposure with chemicals while cleaning some air conditioning unit
with temporal relationship to symptoms.  It is to be noted that during
hospitalization, this exposure was not the main concern of his
management.  From what I can derive from the pulmonary function
tests performed on April 6, 2006 and a repeat on May 8, 2006, the
patient had a very poor effort performing the maneuvers and as such
no unequivocal impression can be made.

It should be noted that Dr. Burt disagrees with Dr. Bayongan’s interpretation of the

test results, (Depo. p. 16-18, 32-35), however I have given more weight to the

opinion of the specialist.  I find the claimant’s respiratory problems pre-existed any

incident at work and were chronic in nature.  There is no proof the claimant was

exposed to a toxic substance that caused his respiratory problems.  Even if more

weight were given to Dr. Burt’s opinion, the incident at work could only be

characterized as a temporary aggravation of a pre-existing condition corrected by

the one-time nebulizer treatment.
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During 2010, the claimant was treated at Mainline Health for migraine

headaches, high blood pressure and shortness of breath.

On April 26, 2011, the claimant had another chest x-ray which again showed

scarring but this time in the right lung.  The claimant returned to Mainline Health in

2011 for headaches, chest pain and shortness of breath.  The doctor noted the

claimant had not been compliant with his medications.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring

Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  The determination of whether

the causal connection exists is a question of fact for the Commission.  Jeter v. B.R.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998), Ellison v. Therma-Tru, 71

Ark. App. 410, 30 S.W.3d 769 (2000).

In the case at bar, the claimant may have been exposed to dust and debris

but there is no proof he was exposed to toxic chemicals or substances.  For three

years prior to the March, 2006 incident at work, the claimant repeatedly sought

treatment at the ER for complaints of headaches, chest pain, left arm pain and

shortness of breath.  He was repeatedly tested for cardiac disease.  The issue of

a pulmonary problem arose only after a chest x-ray revealed a defect that has been

present since 2005.  Even then, the pulmonologist was unable to relate this to any

work incident because the claimant gave a poor effort on the lung function tests.

Accordingly, I find the claimant has failed to meet his burden of proving a

causal connection between an incident at work and his need for treatment by a

preponderance of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on March 24, 2006, at which time the claimant was
earning sufficient wages to entitle him to a compensation rate
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of $165.00 in the event this claim is compensable.
Respondents paid one medical bill ($84.00 to Ashley County
Medical) before controverting this claim.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


