
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G202407

HEATHER LAWSON, Employee  CLAIMANT

SHILOH NURSING & REHAB, Employer  RESPONDENT

AMTRUST NORTH AMERICA, Carrier RESPONDENT

OPINION FILED JUNE 26, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ROXANNE BLAKE, Attorney, Fayetteville, Arkansas.

Respondents represented by GUY ALTON WADE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 29, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 27, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her low back on February 26,

2012.

4.   The claimant was earning an average weekly wage of $672.00 which would

entitle her to total disability benefits at the rate of $448.00 per week.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Additional medical treatment.
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2.   Additional temporary total disability.

3.   Attorney fee.

At the time of the hearing respondent raised as an issue its entitlement to a credit

for any unemployment benefits claimant received in the event temporary total disability

benefits are awarded.

The claimant contends that as a result of her compensable injury she is entitled to

additional medical treatment, temporary total disability benefits, and an attorney fee. 

The respondents contend that claimant is not entitled to any additional medical or

temporary total disability benefits.  Respondents contend that claimant was released by Dr.

Moffitt as having reached maximum medical improvement.  Dr. Moffitt assigned an

impairment rating and that rating was paid by respondent.  Therefore, respondent contends

that claimant is not entitled to additional medical treatment or temporary total disability

benefits for her compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 27, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment as recommended by Dr. Blankenship.

3.   Claimant has proven by a preponderance of the evidence that she is entitled to

temporary total disability benefits beginning November 12, 2012, and continuing through
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a date yet to be determined.  Respondent is entitled to a credit for any unemployment

compensation benefits claimant received during this period of time.

4.   Respondent has controverted claimant’s entitlement to temporary total disability

benefits beginning November 12, 2012, and continuing through a date yet to be

determined.

FACTUAL BACKGROUND

The claimant began working for the respondent as a floor nurse in August 2011.

The respondent operates a long-term care facility which provides some rehabilitation

services.  Claimant suffered a compensable injury to her low back while moving a patient

on February 26, 2012.  

Following some initial treatment at the emergency room, claimant sought medical

treatment from Dr. Haws.  On February 28, 2012, Dr. Haws diagnosed claimant’s condition

as musculosekeltal low back pain with spasm.  He treated claimant with heat, ultrasound,

and an injection.  He recommended that she continue taking medications which she had

received from the emergency room and he also took claimant off work.  When Dr. Haws’

treatment did not provide any relief, he recommended that claimant undergo an MRI scan

of her lumbar spine.  Before this test could be performed, respondent referred claimant for

treatment with Dr. Moffitt.  

Claimant’s initial evaluation with Dr. Moffitt occurred on March 23, 2012, at which

time he diagnosed claimant’s condition as a piriformis strain.  Dr. Moffitt recommended that

claimant undergo therapy on her low back and piriformis muscles.  He opined that claimant

could return to work with restrictions of no lifting, pushing, or pulling more than 10 pounds

of force.  He also noted that claimant needed to go from sitting, standing, to walking on an

as needed basis.  Finally, in his report he indicated that it was imperative that claimant

become more active and that it was detrimental for her to lay in bed all day long.
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Following the evaluation by Dr. Moffitt claimant did return to work for respondent on

March 26, March 27, and March 28.  Time records indicate that the most claimant worked

during that three-day period was three hours on March 28, 2012.  It was claimant’s

testimony that she worked as long as she could before leaving work.  On March 28,

claimant was given a letter by her supervisor, Holly Epps, noting claimant’s restrictions and

claimant’s indication that she could not perform light-duty work.  The letter indicated that

claimant should stay home until she believed that she was capable of handling the light-

duty assignment.

Claimant returned to Dr. Moffitt on April 12, 2012, after her completion of physical

therapy.  Dr. Moffitt’s notes indicate that claimant’s condition had not improved and he

ordered an MRI scan.  In a report dated April 20, 2012, Dr. Moffitt stated that the MRI scan

revealed a midline tear at the L5-1 level with a protrusion which slightly compressed the

thecal sac.  As a result, he referred claimant to pain management to determine whether

she was a candidate for an epidural steroid injection.  The claimant underwent three

epidural steroid injections with the first injection providing some relief, but no relief provided

by the second and third injections.

The claimant again returned to work for respondent on April 24, 2012, and worked

on that day as well as April 25, April 26, and April 27.  Shortly after claimant reported to

work on May 2, 2012, claimant was terminated by the respondent.  Claimant has not

worked for the respondent or any other employer since that time.

On November 2, 2012, Dr. Moffitt completed a form sent to him by the respondent

indicating that claimant had reached maximum medical improvement as of July 18, 2012.

He assigned the claimant a 5% impairment rating and recommended that she undergo a

functional capacities evaluation.

Claimant filed for and received from the Commission a change of physician order

to Dr. Blankenship.  Claimant’s evaluation with Dr. Blankenship occurred on November 12,
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2012, at which time he diagnosed claimant’s condition as a posterior annular tear with

disruption at the lumbosacrum and segmental instability.  He noted that claimant had not

yet failed conservative treatment because she had only had six visits of physical therapy.

It was his opinion that six visits with an annular tear was not sufficient and as a result he

recommended that claimant  undergo active aggressive physical therapy.  Dr. Blankenship

stated that if claimant’s condition did not improve he would recommend an additional MRI

scan to determine whether surgery might be necessary.

Claimant has filed this claim contending that she is entitled to additional medical

treatment as recommended by Dr. Blankenship.  She also requests payment of temporary

total disability benefits and a controverted attorney fee.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that she

is entitled to additional medical treatment.  Dalton v. Allen Engineering Co., 66 Ark. App.

201, 989 S.W. 2d 543 (1999).  I find that claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment as

recommended by Dr. Blankenship.  At this point in time that includes the recommended

physical therapy as well as a MRI scan should it be requested by Dr. Blankenship.  Dr.

Blankenship has not yet indicated that surgery is necessary; therefore, it would be

premature to find that surgery is  reasonable and necessary.

As previously noted, claimant initially sought medical treatment from Dr. Haws who

treated claimant conservatively with heat, ultrasound, and medication.  When claimant’s

condition did not improve he recommended an MRI scan.  Before claimant could undergo

the MRI scan respondent referred claimant to Dr. Moffitt for treatment.  Dr. Moffitt ordered

physical therapy and released claimant to return to work with restrictions.  When claimant’s

condition did not improve Dr. Moffitt also ordered an MRI scan which revealed a midline
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tear at the L5-S1 level.  Dr. Moffitt then referred claimant for epidural steroid injections.

Claimant underwent three injections with only the first one providing any benefit.  

In response to a form sent to him by the respondent, Dr. Moffitt indicated on

November 2, 2012 that claimant had reached maximum medical improvement as of July

18, 2012.  Dr. Moffitt also assigned claimant a 5% rating and recommended a functional

capacities evaluation.  

After this form was completed by Dr. Moffitt, claimant sought medical treatment from

Dr. Blankenship following a change of physician order.  Dr. Blankenship also diagnosed

claimant as having a gross annular tear at the lumbosacrum.

The medical records indicate that claimant had previously injured her back in 2008

while living in Colorado.  At that time the claimant also had an annular tear which healed

itself without the necessity of a surgery.  Respondent contends that this injury in the form

of an annular tear will likewise heal itself over time as stated by Dr. Moffitt.  However,

according to Dr. Blankenship’s report of November 12, 2012, this annular tear is different

than the one in 2008.  In his report of that date, Dr. Blankenship states:

The patient readily admits that she injured her back in
2008 when she lived in Colorado, but the MRI report
from that time demonstrated a ventral tear in the

  annulus.  This [current injury] is a posterior tear with
significant fluid posteriorly.  This actually has the
appearance of a possible hemorrhage in the posterior
portion of the annular fibers.

Dr. Blankenship went on to indicate that claimant had not undergone sufficient

physical therapy for an annular tear and it was his recommendation that claimant should

undergo an active, aggressive physical therapy program.  If claimant’s condition did not

improve following the completion of that program he would recommend an additional MRI

scan to determine whether surgery might be necessary.  Dr. Blankenship was of the

opinion that claimant was not at maximum medical improvement.
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I find that the opinion of Dr. Blankenship is entitled to greater weight than the

opinion of Dr. Moffitt.  Dr. Blankenship is a neurosurgeon who specializes in treatment of

spinal injuries whereas Dr. Moffitt is a general practitioner. 

Based upon the opinion of Dr. Blankenship, I find that claimant is entitled to

additional medical treatment in the form of the active, aggressive physical therapy.  I also

find that claimant is entitled to an additional MRI scan should Dr. Blankenship determine

that it is necessary.  Since Dr. Blankenship has not at this time recommended any surgical

procedure, it would be premature to make a determination that any surgical procedure is

reasonable and necessary.

The second issue for consideration involves claimant’s request for temporary total

disability benefits.  In order to be entitled to temporary total disability benefits for an

unscheduled injury, claimant has the burden of proving by a preponderance of the

evidence that she remains within her healing period and that she suffers a total incapacity

to earn wages.  Arkansas State Highway & Transportation Department v. Breshears, 272

Ark. 244, 613 S. W. 2d 392 (1981).  I find that claimant has remained within her healing

period since the time of her injury based upon the opinion of Dr. Blankenship that she has

not yet reached maximum medical improvement.

In addition to proving that she remains within her healing period, claimant must also

prove that she suffered a total incapacity to earn wages.  Dr. Moffitt released claimant to

return to work with restrictions at the time of his evaluation on March 23, 2012.  Claimant

did return to work for the respondent for three days in March 2012.  During those three

days claimant worked 1.75 hours, 2.25 hours, and 3 hours.  Based upon claimant’s inability

to complete a work day, Epps testified that the respondent decided to inform her that she

should simply stay at home until she could perform work within the restrictions provided to

her by Dr. Moffitt.  Accordingly, claimant did not return to work for the respondent again

until April 24, 2012.  Claimant then worked at most 4.5 hours per day before she was
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eventually terminated on May 2, 2012.  While claimant contends that she performed her

work as able until she could no longer work, there were no restrictions placed upon the

number of hours claimant could work by Dr. Moffitt.  Despite the lack of such a restriction

claimant never worked an entire day after she was released by Dr. Moffitt.  Witnesses for

respondent testified that it was the claimant who determined how much she worked and

she made no effort to contact them while off work for approximately four weeks until she

returned to work on April 24.

Medical records from Dr. Moffitt indicate that during this period of time he continued

to state that claimant was capable of returning to work within her restrictions.  For instance,

on April 12, 2012, even after Dr. Moffitt ordered the MRI scan, he indicated that claimant

could continue to work with her same restrictions.  Likewise, after the MRI scan revealed

an annular tear, Dr. Moffitt in his report of April 20, 2012 still indicated that claimant could

return to work with her same work restrictions.

Based upon this evidence, I do not find that claimant suffered a total incapacity to

earn wages during this period of time.  In fact, I do not find that claimant suffered a total

incapacity to earn wages until she was evaluated by Dr. Blankenship on November 12,

2012.   In addition to stating that claimant had not yet reached maximum medical

improvement, Dr. Blankenship also noted that Dr. Moffitt had placed claimant on a 10-

pound weight restriction.  He indicated that if a restriction had to be imposed upon the

claimant 10 pounds would probably be accurate.  However, it was clearly the opinion of Dr.

Moffitt that claimant should not be working but instead should focus on the aggressive

physical therapy he was recommending for the next four weeks.  Specifically, Dr.

Blankenship stated:

Concerning work, Dr. Moffitt had placed her on a 10-
pound weight lifting restriction.  I think that is fine at
present although she has been let go from Shiloh and
does not have an active job to go back to.  I would much
rather focus on her recovery in the next four weeks
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rather than work, but if we need to put a weight lifting
restriction I would say 10 pounds is probably accurate.
(Emphasis added.)

In my opinion, Dr. Blankenship has indicated that he would prefer that claimant

remain off work while undergoing the physical therapy.  Based upon his opinion, I find that

claimant suffered a total incapacity to earn wages beginning November 12, 2012 and

continuing through a date yet to be determined since as of the date of the hearing claimant

had not yet undergone the physical therapy.

Accordingly, claimant is entitled to temporary total disability benefits beginning

November 12, 2012, and continuing through a date yet to be determined.  Claimant

testified at the hearing that following her termination by the respondent she filed for and

received unemployment compensation benefits.  Pursuant to A.C.A. §11-9-506 respondent

is entitled to a credit for any unemployment compensation benefits claimant received

during the period of time in which temporary total disability benefits have been awarded.

In finding that claimant is entitled to additional medical treatment and temporary total

disability benefits I am aware that during July 2012 the claimant rode a horse during the

Grand Entry at the Rodeo of the Ozarks.  According to testimony at the hearing, this entry

lasted some five to ten minutes and according to claimant’s testimony her horse was

saddled by her children and she did not lift more than 10 pounds.  Claimant testified that

she basically rode her horse around the arena.  Other than claimant’s testimony that she

had increased pain the next day, there is no indication that this activity caused or

aggravated the condition for which she now seeks additional compensation benefits.  While

Dr. Moffitt on the November 2, 2012 form indicated that he could not state that riding a

horse did not aggravate claimant’s work injury, he also did not state that it did aggravate

claimant’s work injury.  It does not appear that the activity of riding a horse exceeded the

restrictions placed upon her by Dr. Moffitt, particularly when one considers his statement

to her that she “is advised that it is imperative that she become more active.”  
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In short, I find that claimant’s need for additional medical treatment is causally

related to the compensable injury of February 26, 2012 and find no indication that it was

the result of the activity performed in July 2012 riding a horse or that her work injury was

aggravated by that activity.  Finally, claimant has not been awarded any temporary total

disability benefits for this period of time for reasons previously set forth.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment as recommended by Dr. Blankenship.  This

includes the aggressive physical therapy program as well as a second MRI scan if so

ordered by Dr. Blankenship.  Claimant is also entitled to additional temporary total disability

benefits beginning November 12, 2012 and continuing through a date yet to be

determined.  Respondent is entitled to a credit for any unemployment compensation

benefits claimant received during this period of time.  Respondent has controverted

claimant’s entitlement to temporary total disability benefits beginning November 12, 2012.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $816.00.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


