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STATEMENT OF THE CASE

On February 13, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on December 12, 2012,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his left elbow on January 6,

2012.

At the time of the hearing the parties agreed to stipulate that claimant’s healing

period ended on October 24, 2012.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary partial disability.
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2.   Attorney fee.   

The claimant contends he is entitled to temporary partial disability benefits as a

result of his compensable injury and a controverted attorney fee.

The respondents contend that claimant is not entitled to any temporary partial

disability benefits based on the present medical evidence.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 12, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that claimant’s healing period ended on October 24,

2012 is also hereby accepted as fact.

3.   At the time of his compensable injury on January 6, 2012, the claimant was

earning an average weekly wage of $751.71 which would entitle him to compensation at

the rate of $501.00 for total disability benefits and $376.00 for permanent partial disability

benefits.

4.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary partial disability benefits beginning January 7, 2012 and

continuing through October 24, 2012.  The temporary partial disability rate equals $166.00.

5.   Respondent has controverted claimant’s entitlement to temporary partial

disability benefits.   
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FACTUAL BACKGROUND

The claimant is a 50-year-old man who began working for the respondent on August

22, 2011 as a casting operator.  Claimant’s job duties required him to operate a machine

which made wheels from aluminum.  Claimant was required to take cast wheels out of the

machine with Channellock pliers and place the wheel on a line.

Claimant testified that on January 6, 2012 he was operating two machines on his

shift.  As he went to “throw” a wheel on the line he felt a pop in the elbow area of his left

arm.  Claimant testified that he reported this injury to his lead and he in turn called

claimant’s supervisor.  Claimant continued to work the remainder of his shift that day.

Claimant testified that on January 7, 2012 he sought medical treatment from the

emergency room after awakening that morning with his arm swollen and having a lot of

pain.  Medical records from the emergency room at the Washington Regional Medical

Center dated January 7, 2012 indicate that claimant was diagnosed as suffering from an

elbow strain, lateral epicondylitis, and shoulder sprain.  Claimant was given pain

medication and was instructed to return to work with restrictions of no working overhead,

light duty use of his left arm with no lifting, twisting, pushing, or pulling with the left arm.

Following this medical treatment respondent sent claimant for additional medical

treatment with Dr. Moffitt.  Dr. Moffitt also diagnosed claimant as suffering from an elbow

strain and he provided claimant with treatment in the form of an elbow sleeve and

medication.  He also indicated that claimant could return to work with limited use of his left

arm.  When claimant’s condition did not improve Dr. Moffitt recommended physical therapy

which also did not improve claimant’s condition.  Claimant eventually came under the care

of Dr. Kelly who ordered an MRI scan of claimant’s left elbow.  In a report dated January

23, 2012, Dr. Kelly indicated that claimant had the classic findings of tennis elbow with

partial intra-structure tear involving the common extensor tendons and inflammation.  He

noted that claimant had undergone physical therapy and had failed conservative treatment
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and as a result he would recommend claimant undergo surgery.  Left tennis elbow release

surgery was performed by Dr. Kelly on August 23, 2012.  Following the surgery Dr. Kelly

released claimant to return to work with no use of his left arm.  Dr. Kelly on October 24,

2012 released claimant to regular duty and the parties have stipulated that claimant’s

healing period ended as of that date.

While claimant was being treated by both Dr. Kelly and Dr. Moffitt, he had been

given work restrictions and did in fact return to work for the respondent.  These work

restrictions limited claimant’s use of his left arm and at one point claimant was limited to

use of only his right arm.  Claimant testified that respondent accommodated the restrictions

and that he used a push broom for about three months on light duty before he was placed

in a job training other employees on the use of operating the casting machines.

Claimant testified that before his injury he worked six days a week, eight hours a

day, and he also worked a significant amount of overtime each week.  Claimant testified

that after his injury when he returned to work for respondent on restricted duty he was

informed by the Human Resources Department that he could not work overtime because

he was on light duty work.  Other than the four days after his surgery, claimant has not

missed any work days.

Claimant has filed this claim contending that he is entitled to temporary partial

disability benefits from the date of his injury through October 24, 2012, the date his healing

period ended.

ADJUDICATION

The injury to claimant’s elbow is a scheduled injury.  An employee who suffers a

scheduled injury is entitled to receive temporary total disability benefits or temporary partial

disability benefits during their healing period or until they return to work, whichever occurs

first, regardless of whether there is a total incapacity to earn wages.  Wheeler Construction
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Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  Here, while claimant

did return to work for the respondent, he returned to work under restrictions and the

evidence indicates that claimant’s average weekly wage subsequent to the injury was less

than the average weekly wage he earned prior to the injury; therefore, claimant would be

entitled to temporary partial disability benefits.

The first issue for consideration involves claimant’s average weekly wage prior to

the injury of January 6, 2012.  At the hearing wage records were introduced with regard to

the wages earned by the claimant.  However, those wage records did not contain dates

and respondent subsequent to the hearing furnished the same wage records with the dates

of payment included.  Those wage records have been blue-backed as part of the record

in this case.  Page 1 of those wage records indicates that for a 19-week period beginning

September 1, 2011 and continuing through January 5, 2012, the day before his

compensable injury, claimant earned total wages of $14,282.54.  This total reflects regular

hours, overtime hours, and a shift differential.  Dividing the total wages by 19 weeks equals

an average weekly wage of $751.71.  This results in compensation rates of $501.00 for

total disability benefits and $376.00 for permanent partial disability benefits.  In making

these calculations, I note that claimant excluded a check dated December 2, 2011 in the

amount of $130.68 which is designated as “RETRO.”  While the exact meaning of this

amount is unclear from the wage records, it is clear that the total wages paid by the

respondent according to the wage records includes that amount and therefore I have

included it in my calculations.

The claimant contends that he is entitled to temporary partial disability benefits

because even though he returned to work for the respondent, he did so under work

restrictions and because of his injury was limited in the amount of wages he could earn by

the respondent.  Claimant testified that he earned significant overtime wages prior to his

injury whereas after he returned to work with work restrictions he was informed that he was
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not eligible to earn overtime hours due to his light-duty work.  

Respondent contends that claimant’s hours were not reduced because of his

compensable injury, but rather because the respondent adopted a “continental” shift for its

facility and this reduced overtime earnings for all employees.  Testifying at the hearing  was

Glenna Akin, the workers’ compensation administrator for respondent.  Akin testified that

the continental shift was implemented to reduce the amount of overtime respondent was

paying at its facility.  She testified that respondent wanted to run production seven days a

week without having to pay some workers 30 to 40 hours of overtime.  As a result,

respondent went from three shifts to four shifts with each shift working three 12-hour shifts

and one 6-hour shift per week.  Akin testified that everyone in claimant’s department and

on his shift had their overtime hours reduced.  Akin did acknowledge that employees still

work some overtime if it is needed.

Respondent’s argument that claimant’s overtime hours were the result of the change

to a continental shift as opposed to his compensable injury would be more persuasive if

the wage records indicated that the reduction in overtime hours began at the time the

respondent’s facility changed to the continental shift production.  However, the wage

records do not support such a finding.  Akin testified that the change to a continental shift

occurred sometime in March of 2012 and claimant testified that the change began on

March 17, 2012.  Claimant’s reduction in overtime hours does not coincide with the change

in shifts. The wage records indicate that for the 19-week period from September 1, 2011

through January 5, 2012, the claimant worked a total of 244.9 overtime hours for an

average of 12.88 overtime hours per week.  Following his compensable injury the claimant

was released to return to work with physical restrictions by the emergency room physicians,

Dr. Moffitt, and Dr. Kelly.  For the work week ending January 12, 2012, the week after

claimant’s compensable injury, and continuing through March 15, 2012, the week before

respondent went to the continental shift, the wage records indicate that claimant worked
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a total of 2.56 overtime hours which when divided by the 10-week period in which they

were earned equals an average of .256 hours of overtime per week.  This .256 in overtime

earnings per week is in stark contrast to the average weekly overtime hours of 12.88 per

week prior to the injury.  It is clear that claimant’s overtime earnings were reduced after his

compensable injury even before the respondent changed to a continental shift.  Thus,

claimant’s lack of overtime earnings subsequent to the compensable injury cannot be

attributed to the change to the continental shift.

For the period of time beginning January 12, 2012 through October 24, 2012, the

end of claimant’s healing period, he earned total wages of $21,219.37.  Dividing these

wages by the 44 weeks in which they were earned results in an average weekly wage of

$502.33.  As previously noted, prior to claimant’s compensable injury he earned an

average weekly wage of $751.71.  The difference in these amounts equals $249.38 per

week.  Pursuant to A.C.A. §11-9-520, temporary partial disability benefits are to be

calculated based upon 66 and 2/3's of the difference in the average weekly wage prior to

the accident and the wages after the accident.  In this particular case, 66 and 2/3's of the

difference of $249.38 results in a temporary partial disability rate of $166.00.

In summary, while claimant was able to return to work for the respondent, he

returned to work for the respondent with limited use of his left arm.  This resulted in

claimant not being eligible for overtime earnings and resulted in a temporary partial

disability status.  Claimant’s reduction of overtime earnings occurred even before

respondent changed to a continental shift.  Based upon the evidence presented, I find that

claimant has met his burden of proving by a preponderance of the evidence that he is

entitled to temporary partial disability benefits at the rate of $166.00 per week beginning

January 7, 2012, and continuing through October 24, 2012, the date his healing period

ended. 
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AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary partial disability benefits as a result of his compensable injury.

Claimant is entitled to payment of temporary partial disability benefits in the amount of

$166.00 per week beginning January 7, 2012 and continuing through October 24, 2012.

Respondent has controverted claimant’s entitlement to payment of temporary partial

disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $253.00.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


