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Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On March 27, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on November 7, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on February

22, 2012.

At the time of the hearing the parties agreed to stipulate that claimant would be

entitled to compensation at the rates of $352.00 for total disability benefits and $264.00 for

permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right shoulder on February 22, 2012.

2.   Medical.
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3.   Temporary total disability benefits from April 6, 2012 through a date yet to be

determined.

4.   Attorney fee.

The claimant contends she suffered a compensable injury to her shoulder on

February 22, 2012.  She requests payment of medical, temporary total disability benefits

from April 6, 2012 through a date yet to be determined, and a controverted attorney fee.

The respondents contend that claimant did not sustain an injury which arose out of

and within the scope of her employment as defined by the Arkansas Workers’

Compensation Act.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 7, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that claimant would be entitled to compensation at the

rates of $352.00 for total disability benefits and $264.00 for permanent partial disability

benefits is also hereby accepted as fact.

3.   Claimant has failed to meet her burden of proving by a preponderance of the

evidence that she suffered a compensable injury to her right shoulder while working for

respondent on February 22, 2012.     
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FACTUAL BACKGROUND

The claimant is a 52-year-old native of the Philippines who came to the United

States in 1981.  Claimant originally lived and worked in California before moving to

Northwest Arkansas.  Claimant has worked for the respondent for twelve years.  Claimant

was originally hired by respondent as a packing technician before she began working as

a carton machine operator.  At some point claimant changed shifts and  was working as

a packaging technician on February 22, 2012.

Claimant testified that on February 22, 2012 she was in the process of stacking

cartons when she tripped over a post in the floor and fell.  Claimant testified that she

caught herself with her right arm and had immediate pain in the right arm.  A co-employee

called claimant’s supervisor, Mike Burns.  Burns sent claimant to the respondent’s nurse’s

station where she was treated with Biofreeze.  Claimant was again seen in the nurse’s

station the next day, February 23, 2012, and Biofreeze was again applied.

Following the incident claimant returned to work for the respondent performing her

regular job duties and continued to perform those regular job duties until April 5, 2012.  On

that date claimant requested medical treatment from a physician for her February 22, 2012

injury.  As a result, an appointment was made for claimant to be evaluated by Dr. Moffitt

that same date.

Claimant was evaluated by Dr. Moffitt on April 5, 2012 for complaints of pain and

stiffness in both shoulders.  Dr. Moffitt opined that claimant suffered from bilateral adhesive

capsulitis associated with her diabetes.  In his opinion there was no relationship between

the claimant’s shoulder complaints and the injury of February 22nd.

Although Dr. Moffitt did not take claimant off work, claimant did not return to work

for the respondent and has not worked for any other employer since that time.  Claimant

has drawn both short and long-term disability benefits.  

When respondent did not accept claimant’s shoulder injury as compensable, she
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sought medical treatment from her family physician, Dr. Youmans.  Claimant’s initial

evaluation with Dr. Youmans occurred on April 10, 2012, at which time he diagnosed

claimant’s condition as an acute shoulder sprain or strain.  Dr. Youmans took claimant off

work and provided her with medication.  When the medication did not alleviate claimant’s

complaints, Dr. Youmans referred claimant for an orthopaedic evaluation.

Claimant was evaluated by Dr. Coker on April 24, 2012 and he diagnosed claimant’s

condition as  right shoulder tendinitis following a contusion from a fall.  He also noted that

claimant suffered from a mild frozen shoulder.  Dr. Coker did not believe that claimant had

a torn rotator cuff and he recommended treatment in the form of physical therapy and work

restrictions.  When claimant’s condition did not improve with the physical therapy Dr. Coker

ordered an MRI scan which was performed on June 11, 2012.  The scan was read as

showing mild hypertrophic changes in the acromioclavicular joint and evidence of

tendinitis.

Claimant subsequent returned to Dr. Coker on June 14, 2012, at which time he

recommended treatment in the form of continued physical therapy, medication, and work

restrictions.  

Even though claimant was receiving medical treatment from Dr. Coker, she sought

medical treatment from Dr. Cox at the Shoulder Center of Arkansas on October 17, 2012.

Dr. Cox diagnosed claimant’s condition as shoulder pain and adhesive capsulitis.  He

treated claimant with a cortisone injection in her right shoulder and placed a restriction of

no overhead activities on her.  A subsequent medical report from Dr. Cox dated November

26, 2012 indicates that claimant was having some relief from the injection but noted that

she still had pain occasionally in her right shoulder.  Dr. Cox prescribed claimant Celebrex

and again continued her work restrictions.

On January 2, 2013 Dr. Cox noted that claimant had complaints of left shoulder pain

similar to the problems involving her right shoulder.  Dr. Cox diagnosed claimant as
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suffering from left shoulder pain with adhesive capsulitis and gave claimant an injection in

her left shoulder.  

In a report dated February 25, 2013, Dr. Cox noted that claimant had  very little relief

from the left shoulder injection.  He indicated that he informed claimant that it might take

as long as 24 months for adhesive capsulitis to resolve but that slow improvement was

seen.  He further noted that claimant might need an arthroscopic procedure if her

shoulders failed to respond to treatment.

Claimant has filed this claim contending that she suffered a compensable injury to

her right shoulder as a result of the fall on February 22, 2012.  She seeks payment of

temporary total disability benefits, medical benefits, and a controverted attorney fee.

 

ADJUDICATION

The claimant contends that she suffered a compensable injury to her right shoulder

as a result of the fall which occurred on February 22, 2012.  Claimant’s claim is for a

specific injury identifiable by time and place of occurrence.  The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proof.

First, I note that while claimant did make complaints of pain in her right arm following

the fall on February 22, 2012, she did not make complaints involving her right shoulder.

Testifying at the hearing was Mike Burns, claimant’s supervisor.  Burns testified that when

he talked to the claimant on February 22 she indicated that her arm was hurting.  Based

upon those complaints Burns sent claimant to the respondent’s nurse’s station.  At the

nurse’s station claimant was evaluated and treated by Vickie Adams, an LPN.  Adams

testified that claimant informed her that her right arm was hurting and that she grabbed her

right arm at the bicep.  As a result, Adams testified that she put Biofreeze on the claimant’s

right bicep.  Adams’ testimony is corroborated by the nurse’s notes which she took at the

time of treatment on February 22, 2012.  

Claimant again returned to the nurse’s station on February 23, 2012 and reported

that her right arm was still a little sore.  Adams treated claimant with Biofreeze and

Ibuprofen, and indicated that she would continue to monitor the claimant.  Claimant did not

make any complaints of right shoulder problems at that time.

Following the evaluation by Adams on February 23, 2012, claimant continued to

perform her regular job duties for the respondent without modification until April 5, 2012,

when she requested treatment from a physician.  Burns testified that he spends

approximately 75% of his time out on the production floor and that he saw claimant on a

daily basis.  He testified that claimant did not make any complaints of any physical

problems between February 23, 2012 and April 5, 2012.  Burns indicated that if claimant

had made any complaints she would have been sent back to the plant nurse.

Likewise, Adams testified that after February 23 claimant did not make any

complaints of any additional problems to her arm or to her right shoulder until she

requested treatment on April 5, 2012.
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The first mention of any complaints involving claimant’s right shoulder is the medical

report of Dr. Moffitt dated April 5, 2012.  

In finding that claimant has failed to meet her burden of proof, I note that some of

claimant’s treating physicians have indicated that claimant’s shoulder problems are

causally related to the fall on February 22, 2012.  However, those opinions are based upon

claimant’s statements to those physicians that she developed shoulder problems at the

time of the fall which continued.  As previously noted, claimant did not make any

complaints of right shoulder problems immediately following the accident nor in the

subsequent period of time until April 5, 2012, more than a month after the fall.  Accordingly,

I do not find the opinions of claimant’s treatment physicians with regard to causation to be

entitled to great weight.

In reaching this decision, I also believe it is important to note that in addition to

claimant’s complaints involving her right shoulder, she has also made these same

complaints involving her left shoulder.  At the time of claimant’s very first visit with Dr.

Moffitt on April 5, 2012, claimant was complaining of pain in both shoulders, not just her

right shoulder.

The medical report from Dr. Cox dated October 17, 2012, also indicates that

claimant suffers from bilateral shoulder pain.  In fact, at the time of claimant’s visit with Dr.

Cox on January 2, 2012, he noted that claimant was complaining of left shoulder

complaints with the intensity the same as the right shoulder complaints prior to her

injection.  Claimant did not testify that she fell onto her left arm or shoulder and claimant

has not worked for the respondent or any other employer since April 5, 2012, but she has

the same complaints involving her left shoulder as she does with her right.

Based upon the foregoing evidence, I simply find that claimant has failed to meet

her burden of proving by a preponderance of the evidence that she suffered a

compensable injury as a result of the fall on February 22, 2012.  Immediately after the fall
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claimant did not make any complaints involving her right shoulder, but instead indicated

that she had injured her right arm.  Claimant was treated for pain involving her right bicep,

not her right shoulder.  Claimant did not make any complaints involving her right arm or

shoulder from February 23, 2012 through April 5, 2012.  When claimant did seek medical

treatment, she made complaints of bilateral shoulder pain, not just right shoulder

complaints.  Given this evidence, I find that claimant has failed to meet her burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her right shoulder on February 22, 2012.  Therefore, her claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $380.50.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


