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Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On September 4, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 31, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions in this claim are final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.  Claimant’s entitlement to permanent partial disability based on a 36% impairment

rating assigned by Dr. Sites.

The claimant contends he was previously given a 36% rating to his hands by Dr.

Sites.  Claimant contends he is entitled to permanent partial disability based upon that

rating.
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The respondents contend that based on the current medical evidence the claimant

is not entitled to a permanent anatomical impairment rating.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 31, 2013, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to permanent partial disability benefits based upon a 36% rating assigned by Dr.

Sites.

FACTUAL BACKGROUND

The claimant worked for the respondent 22 years and at some point developed

bilateral carpal tunnel syndrome.  After some initial treatment with Dr. Moffitt, claimant

came under the care of Dr. Sites who performed a carpal tunnel release on claimant’s left

wrist on July 27, 2010, and a carpal tunnel release on claimant’s right wrist on September

21, 2010.  

Medical reports from Dr. Sites after the surgical procedures indicate that claimant

continued to have pain in his forearms which he associated with his continued work

activities.  Dr. Sites recommended physical therapy which did not improve claimant’s

symptoms.  As a result, Dr. Sites recommended that claimant undergo a functional

capacities evaluation.  This evaluation was performed on March 16, 2011.   [The FCE
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report incorrectly states the date of evaluation as March 16, 20100.  Clearly this should be

March 16, 2011 since claimant had not even been evaluated as of March 16, 2010.] The

functional capacity evaluation of March 16, 2011 was for claimant’s upper extremity.  The

evaluation recommended that claimant perform activities consistent with the light category

of work.   No significant inconsistencies were observed and the evaluator indicated that

claimant performed activities to the best of his ability.

Following the evaluation claimant returned to Dr. Sites on March 24, 2011.  Dr. Sites

opined that claimant was at maximum medical improvement and indicated that based upon

the AMA Guides, 4th Edition, claimant had a total bilateral upper extremity impairment of

36% or 22% to the body as a whole.  In a letter to claimant’s attorney dated January 30,

2012, Dr. Sites indicated that the rating was based on objective findings and the results of

strength testing performed during the functional capacities evaluation.  

The first hearing in this claim was conducted on November 22, 2011, on the issue

of whether claimant had also suffered a compensable injury to his neck and back while

employed by respondent.  In an opinion filed May 14, 2012, a finding was made that

claimant had failed to meet his burden of proof.  That finding was affirmed by the Full

Commission in an opinion filed September 4, 2012, and by the Arkansas Court of Appeals

in King v. Superior Wheels, 2013 Ark. App. 95.  At the time of the hearing on November

22, 2011 the parties withdrew a stipulation regarding claimant’s impairment rating.  In

addition, respondent agreed to send claimant to Dr. Johnson for a second opinion with

regard to an impairment rating for his bilateral carpal tunnel syndrome.  Claimant was

evaluated by Dr. Johnson who wrote a report dated April 27, 2012.  In that report, Dr.

Johnson indicated that he would assign the claimant an impairment rating of 0% based

upon a complete resolution of the numbness and tingling in claimant’s hands.

A second hearing in this claim was conducted on May 1, 2013.  The issue at that

hearing was whether claimant was entitled to additional medical treatment for the purpose
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of obtaining an impairment rating.  In an opinion filed May 28, 2013, a finding was made

that claimant had failed to meet his burden of proving that he was entitled to additional

medical treatment for the purpose of obtaining an impairment rating.  That opinion was not

appealed by the claimant and is final.

Claimant has filed the current claim contending that he is entitled to permanent

partial disability benefits based upon the 36% rating assigned by Dr. Sites.

ADJUDICATION

Claimant contends that he is entitled to permanent partial disability benefits based

upon the 36% impairment rating assigned by Dr. Sites.  As previously noted, Dr. Sites

performed carpal tunnel releases on both fo the claimant’s wrists.  Dr. Sites also referred

claimant for an upper extremity functional evaluation which was conducted on March 16,

2011.  As also previously noted, that evaluation determined that claimant was capable of

performing work in the light classification and  that  no significant inconsistencies were

observed.  Following that evaluation the claimant returned to Dr. Sites who in a report

dated March 24, 2011 found that claimant had reached maximum medical improvement.

Dr. Sites also assigned the claimant a 36% impairment rating or 22% to the body as a

whole based upon grip strength testing observed during the functional capacities

evaluation.

Utilizing AMA Guides to the Evaluation of Permanent
Impairment, 4th Edition, relating best to his loss of grip
strength as compared to normal values for his age
group, reflected in table 32 on page 65.  Grip strength
on the right is 23 kg, left is 22 kg.  Utilizing the expected
values for major hand and minor hand, 49 kg and 47.3
kg respectively, a per cent strength loss index is 
calculated for both upper extremities, 53% on the 
right, 53% on the left, and utilizing the combined values
chart that results in a total bilateral upper extremity
impairment of 36%, or 22% whole person if applicable.
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Dr. Sites confirmed that the basis for his impairment rating was the grip strength

testing in a letter dated January 30, 2012.  

I am responding to your letter regarding a rating for your
client and my patient, James King.  This rating was based
on the objective findings of the results of his strength
testing performed during his functional capacity evaluation
(FCE) by Kenny Ness.  In his FCE report, Mr. Ness, made
a comment in the terms of validity of the results obtained,
finding these results valid.

Unfortunately for the claimant, the Full Commission has on several occasions found

that ratings based on grip strength tests are subjective findings, not objective findings, and

therefore cannot serve as a basis for an award of permanent partial disability benefits.

This issue was addressed by the Full Commission in the decision of Le v. Simmons Foods,

Inc., Full Commission Opinion filed July 19, 2004 (E815277).  In that particular case, the

Full Commission reserved the decision of an administrative law judge to award permanent

partial disability benefits based on a grip strength test.  The basis for the rating in that case

is similar to the basis for the rating in this particular claim.  There, the Full Commission

noted that the administrative law judge relied upon  “... Dr. Buie’s deposition testimony in

which he explained that the claimant underwent a series of Jamar grip tests which Dr. Buie

felt to be valid.  According to Dr. Buie, the claimant gave maximum effort during this test

and the results were within a reasonable variation.  Utilizing the A.M.A. Guides to the

Evaluation of Permanent Impairment, Fourth Edition, Dr. Buie found that the claimant had

a 20% permanent impairment for motor strength weakness.”

In reversing the administrative law judge’s award, the Full Commission noted that

any determination of the existence or extent of physical impairment must be supported by

objective and measurable physical or mental findings.  A.C.A. §11-9-704(c)(1).

Furthermore, objective findings are defined as “those findings which cannot come under

the voluntary control of the patient.”  A.C.A. §11-9-102(16).  
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The Full Commission then cited its prior decisions in cases wherein it found that grip

strength testing was based upon subjective findings, not objective findings, and therefore

declined to award permanent partial disability benefits.  In making this ruling the Full

Commission stated:

Although Dr. Buie testified that he felt the Jamar grip
strength results were valid, such testimony does not
overcome the plain fact that the test itself is dependent
upon the claimant’s voluntary control.  The claimant
must make a voluntary effort to participate in the testing
and thus the outcome of the test, whether deemed
valid or not, is clearly dependent upon the claimant’s
volitional acts.

The facts in this particular case are virtually the same as the facts in Le.  Here, Dr.

Sites based his impairment on the results of grip strength testing performed during the

functional capacities evaluation.  As in Le, the evaluator and Dr. Sites believed the test

results to be valid.  However, as noted by the Commission in Le, the test results are

dependent upon the claimant’s voluntary control.  Here, this is exhibited by a statement

contained in the evaluation report which notes that the claimant’s “grip strength ranged

from 25-50 lbs. bilaterally (varied with complaints of pain and fatigue).”  Thus, according

to the evaluation report, the amount of grip strength exhibited during testing varied

according to claimant’s complaints of pain and fatigue.  This would be indicative of a result

that comes in part under the voluntary control of the patient.

Accordingly, based upon the Full Commission’s opinion in Le as well as the

evaluation report indicating that the testing varied based upon complaints of pain and

fatigue, the grip strength testing relied upon by Dr. Sites in assigning the impairment rating

is not an objective finding.  

A review of the evidence in this case reveals no other objective findings upon which

to base an impairment rating and an award of permanent partial disability benefits.  Dr.

Sites’ opinion is based entirely upon grip strength testing and Dr. Johnson has opined that
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claimant has a 0% impairment rating for his bilateral carpal tunnel syndrome.

With respect to this issue, I note that claimant has testified at the hearing and made

complaints to his treating physicians of pain in his forearms.  However, Dr. Johnson was

of the opinion that these symptoms are not consistent with bilateral carpal tunnel syndrome

but instead are related to some other source.  Likewise, even Dr. Johnson indicated that

some of claimant’s complaints are not related to his bilateral carpal tunnel syndrome.  In

his report of March 24, 2011, Dr. Sites noted that claimant suffers from pain with activities,

even to his shoulder, and that there are tremors reported.  With regard to these complaints,

Dr. Sites cited: “It is less-likely-than-not that proximal pain and/or shakiness is related to

his bilateral carpal tunnel syndrome.”

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to permanent partial disability benefits based upon a 36% rating assigned by Dr. Sites.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $227.25.

IT IS SO ORDERED.

                                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


