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Claimant represented by KENNETH L. OSBORNE, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On May 1, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 10, 2013, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinion of the Arkansas Court of Appeals is final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for his bilateral hand

injury.

The claimant contends he is entitled to additional medical treatment in the form of

objective testing to determine any permanent impairment.  Claimant contends that

respondent chose Dr. Sites who assigned a rating of 36% which was denied.   
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Respondent contends that claimant is seeking objective testing to determine any

permanent impairment.   Respondent contends that since claimant has been evaluated by

two physicians who have rated him, the request for additional testing for that purpose is not

reasonable and necessary.  Respondent states that it is not denying additional medical

treatment, just an additional test for a rating.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 10, 2013, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional medical treatment for the purpose of obtaining an impairment rating.

FACTUAL BACKGROUND

The claimant worked for the respondent twenty-two years and at some point

developed bilateral carpal tunnel syndrome.  Claimant came under the care of Dr. Sites

who performed a carpal tunnel release on claimant’s left wrist on July 27, 2010, and a

carpal tunnel release on claimant’s right wrist on September 21, 2010.

Medical reports from Dr. Sites following the surgery indicate that claimant continued

to have some pain in his forearms which he associated with his continued work activities.

When claimant’s condition did not improve Dr. Sites scheduled physical therapy.  The

physical therapy did not improve claimant’s symptoms and Dr. Sites recommended that



3King (G104708)

claimant undergo a functional capacities evaluation.  This evaluation was performed on

March 16, 2011.  [The FCE report incorrectly states the date of evaluation as March 16,

20100.  Clearly this should be March 16, 2011 since claimant had not even been evaluated

as of March 16, 2010.] The functional capacity evaluation of March 16, 2011 was for

claimant’s upper extremity.  That evaluation recommended that claimant perform activities

consistent with the light category.  No significant inconsistencies were observed and the

evaluator indicated that claimant performed activities to the best of his ability.

Following that evaluation claimant returned to Dr. Sites on March 24, 2011.  Dr.

Sites opined that claimant was at maximum medical improvement and indicated that based

upon the AMA Guides, Fourth Edition, claimant had a total bilateral upper extremity

impairment of 36% or 22% to the body as a whole.  In a letter to claimant’s attorney dated

January 30, 2012, Dr. Sites indicated that the rating was based on objective findings and

the results of strength testing performed during the functional capacities evaluation.

A prior hearing was conducted in this claim on November 22, 2011, on the issue of

whether claimant had also suffered a compensable injury to his neck and back.  In an

opinion filed May 14, 2012, a finding was made that claimant had failed to meet his burden

of proof.  This finding was subsequently affirmed by the Full Commission in an opinion filed

September 4, 2012, and by the Arkansas Court of Appeals in King v. Superior Wheels,

2013 Ark. App. 95.  At the time of the hearing on November 22, 2011, the parties withdrew

a stipulation regarding claimant’s impairment rating.  In addition, respondent agreed to

send claimant to Dr. Johnson for a second opinion with regard to an impairment rating for

his bilateral carpal tunnel syndrome.  As a result, claimant was evaluated by Dr. Johnson

who authored a report dated April 27, 2012.  Dr. Johnson indicated that based upon the

AMA Guides, Fourth Edition, he would assign the claimant an impairment rating of 0%

based upon a complete resolution of the numbness and tingling in his hands.  It was his

belief that claimant’s forearm complaints were not causally related to the bilateral carpal
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tunnel syndrome.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable injury.  Claimant’s request for additional medical treatment

consists of his request to see a physician who could perform objective testing and assign

an impairment rating for his bilateral carpal injury.

ADJUDICATION

First, it is important to note that the issue in this case is not whether claimant has

a valid permanent impairment rating so as to be entitled to permanent partial disability

benefits for his bilateral carpal tunnel syndrome.  Instead, respondent has declined to pay

permanent partial disability benefits based upon the 36% rating assigned by Dr. Sites and

also based upon the opinion of Dr. Johnson that claimant’s permanent physical impairment

rating equals 0%.  Based upon that refusal, claimant now requests additional medical

treatment in the form of objective testing to be performed by a physician to assign an

impairment rating.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).  Here, claimant was evaluated and underwent surgery

from Dr. Sites.  Dr. Sites assigned the claimant a permanent physical impairment rating in

an amount equal to 36% to the body as a whole based upon the results of a functional

capacities evaluation.  Likewise, respondent agreed to have claimant evaluated by Dr.

Johnson for a second opinion with respect to a permanent physical impairment rating.  Dr.

Johnson performed an evaluation and assigned claimant a 0% impairment rating.  Whether

or not either of these impairment ratings are valid or based on objective findings, the fact
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remains that claimant has been evaluated by two physicians including his primary treating

physician and has been assigned impairment ratings.  I do not find that a third evaluation

would be reasonable and necessary.  While claimant contends that he is entitled to a

rating, claimant has been assigned two different impairment ratings by physicians.

Whether those ratings are based upon objective findings and the weight to be given to

each rating is another issue which is not currently before the Commission.

In summary, claimant requests additional medical treatment in the form of objective

testing performed by a treating physician for the purpose of assigning a permanent

physical impairment rating.  Claimant has previously been assigned an impairment rating

by his primary treating physician, Dr. Sites.  In addition, claimant was also seen by Dr.

Johnson for a second opinion who also provided an opinion as to claimant’s impairment

rating.  I do not find that claimant has proven by a preponderance of the evidence that he

is entitled to additional medical treatment in the form of a third impairment rating.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment for the purpose of obtaining an impairment rating.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $246.75. 

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


