
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G104900

SEAN KELLY, Employee  CLAIMANT

SS MEDICAL, INC., Employer  RESPONDENT

BANCINSURE, Carrier RESPONDENT

OPINION FILED JANUARY 10, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 12, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 29, 2012, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his cervical spine on or about

June 1, 2011.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

rates of $575.00 per week for total disability benefits and $431.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Additional medical for cervical spine injury.

2.   Compensability of injury to head on June 1, 2011.

3.   Medical related to the head injury.

The claimant contends that he is entitled to additional medical for his cervical spine

injury and that he also sustained a compensable injury to his head as well on June 1,

2011.  He contends he is entitled to medical related to that head injury.

The respondents contend they have accepted this claim as compensable and all

benefits were paid through June 12, 2012.  The claimant has no objective findings of a

head injury and his tests have been normal.  Respondents contend claimant is not

disabled and that his cervical MRI was normal.  Additional treatment is not reasonable or

necessary.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 29, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.      Claimant has met his burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his head as a result of the accident on June 1,

2011.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to medical treatment for his compensable head and cervical spine injury.

This treatment is to be provided at the direction of Dr. Pamela Blake.
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FACTUAL BACKGROUND

The claimant is a 44-year-old man who began working for the respondent in

February 2011 as a respiratory therapist.  The respondent had a contract with the

Veterans Administration to provide respiratory services for VA patients which included the

delivery of oxygen equipment.  

On June 1, 2011 the claimant in the course of his job was traveling to Joplin,

Missouri when he was involved in a motor vehicle accident.  Claimant testified that he had

just been passed by another vehicle when a dog ran across the road.  Claimant slammed

on his brakes and went into the ditch and as a result of the suddenness of the stopping his

head slammed into the headrest and he heard a pop, “almost like a gun going off.”

Claimant testified that he immediately got sick and began throwing up and was dizzy.

After receiving some treatment at a hospital the claimant came under the care of his

family physician, Dr. de Miranda.  An MRI scan of claimant’s cervical spine taken on June

10, 2011 revealed only minimal degenerative changes with no acute abnormality.  In a

report dated June 20, 2011 Dr. de Miranda testified that claimant had had complaints of

nausea since the motor vehicle accident some three weeks earlier.  He indicated that

claimant was also suffering from dizziness which he believed might be inner ear related

and as a result he provided claimant medication.  He also noted that claimant suffered a

neck strain for which he was receiving treatment from Dr. Walker, a chiropractic physician.

Subsequent to that report the claimant underwent an MRI scan of his brain on June

24, 2011 which was read as revealing only small changes in the claimant’s white matter

which were associated with his pre-existing hypertension.

In a report dated June 27, 2011, Dr. de Miranda indicated that claimant was making

complaints of dizziness with the sensation of the room spinning that had not previously

been present.  As a result, Dr. de Miranda referred claimant to a neurologist.  
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Claimant was evaluated by Dr. Moon, neurologist, on June 28, 2011.  Dr. Moon

noted that the MRI scan of claimant’s brain revealed non-specific hyperintensities in the

white matter likely due to hypertension.  He also noted that claimant suffered from

positional vertigo which had begun immediately after the motor vehicle accident and which

he believed represented a post-concussional vertigo.  He also noted that claimant suffered

from post-traumatic headaches.  Dr. Moon referred claimant to vestibular therapy.  

In a report dated August 10, 2011, Dr. Moon noted that the claimant was reporting

a sharp stabbing pain in his left occipital protuberance.  Dr. Moon also noted that the

vestibular therapy had not been particularly helpful at that point.  Dr. Moon provided

treatment in the form of an injection between claimant’s left and right greater and lesser

occipital nerves and he diagnosed claimant’s condition as left occipital neuralgia-

symptomatic and positional vertigo.

In a subsequent report dated August 24, 2011, Dr. Moon noted that claimant’s

occipital neuralgia/headache was resolved with the use of gabapentin; however, he noted

that claimant still had complaints involving vertigo.

When claimant’s vertigo complaints continued, Dr. Moon referred claimant to Dr.

Dickens for a further evaluation of the vertigo complaints.  Dr. Dickens practices at the

Arkansas Otholaryngology Center.  Dr. Dickens apparently performed numerous tests on

claimant on that date and came to the conclusion that claimant suffered from some degree

of central vestibular deficit.  He noted that treatment for this condition would include a

gentle slow onset physical therapy program as well as the use of medication.  He

instructed claimant to return for follow-up treatment in six weeks.  Although there is a

subsequent letter from Dr. Dickens regarding causation of claimant’s complaints, there are

no follow-up reports from Dr. Dickens.

On January 23, 2012, claimant returned to Dr. Moon who indicated that he had

reviewed Dr. Dickens’ records and it was his impression that claimant suffered from two
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conditions.  First, he suffered from occipital neuralgia/headache, a condition which had

improved with the use of gabapentin.  He also indicated that claimant continued to suffer

from positional vertigo which was likely post-traumatic with a peripheral vestibular etiology.

He recommended that the claimant continue on the use of gabapentin for his occipital

neuralgia and that if claimant’s symptoms persisted he should consider a pain

management evaluation.  He also indicated that claimant should continue to receive follow-

up care with Dr. Dickens for the vertigo.  Other than those recommendations, Dr. Moon

indicated that he had nothing else to offer.

At some point in time in 2012 the claimant’s wife lost her job and as a result they

moved to Houston, Texas.  On November 19, 2012, claimant was evaluated by Dr. Pamela

Blake.  Dr. Blake’s notes indicate that claimant had been receiving treatment from Dr.

Icaza, a neurologist in Katy, Texas.  No medical records were submitted at the hearing

from Dr. Icaza.  Based upon her evaluation of the claimant, Dr. Blake indicated that

claimant suffered from occipital neuralgia, cervical radiculopathy, and dizziness.  Dr. Blake

indicated that claimant should undergo an MRI scan of the cervical spine to look at his

lower brain stem and cranio-cervical junction to rule out any pathology at that location.  If

none was present claimant could be treated with medication.  She also noted that claimant

might be a surgical candidate for this condition and she would refer claimant to Dr. Perry

for a consultation but indicated that she would need to complete a neuro exam before

deciding on that procedure.  With respect to claimant’s cervical radiculopathy, Dr. Blake

also indicated that she would rely upon the MRI scan of the cervical spine.  With respect

to claimant’s dizziness, Dr. Blake indicated that she would first rule out brain stem

pathology and then perform a full vestibular exam at the time of her next visit.

The medical records indicate that claimant underwent a cervical MRI scan which

was read by Dr. Blake on November 21, 2012.  Her report of that date indicates that the

MRI scan revealed mild degenerative disc disease as well as a small volume shallow C3-4
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disc extrusion without significant spinal stenosis or foraminal stenosis.  

No further follow-up reports from Dr. Blake were submitted into the record.

Apparently the claimant did go to see Dr. Perry for a consultation.  However, the only

medical record from Dr. Perry’s office appears to be a handwritten history of claimant’s

complaints and treatment without any report as to the findings made by Dr. Perry during

his examination or his diagnosis or suggested treatment.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his cervical spine injury.  Claimant also contends that he suffered a

compensable injury to his head as a result of the accident on June 1, 2011.  

ADJUDICATION

The first issue for consideration involves claimant’s contention that he suffered a

compensable injury to his head as a result of the accident on June 1, 2011.  The claimant’s

accident was the result of a specific incident identifiable by time and place of occurrence.

The Commission has stated in Henry Weaver v. Precision Packaging, Full Commission

Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following

must be shown in order to establish the compensability of an injury occurring after July 1,

1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his head on June 1, 2011 as a

result of the motor vehicle accident.

The respondents have previously accepted as compensable an injury to claimant’s

cervical spine as a result of the motor vehicle accident.  Thus, there is no question that

claimant’s injury arose out of and in the course of his employment and that the injury was

caused by a specific incident identifiable by time and place of occurrence.  I find from

reviewing the evidence that claimant has also proven that the injury caused internal

physical harm to his body which required medical services and that he has offered medical

evidence supported by objective findings establishing an injury to his head.

As previously noted, claimant testified that at the time of his injury he immediately

became sick and was throwing up and dizzy.  When claimant first saw Dr. Walker for an

evaluation on June 15, 2011, Dr. Walker indicated that it was possible that claimant had

suffered from post-concussion syndrome.  Likewise, when claimant was evaluated by Dr.

de Miranda on June 20, 2011, Dr. de Miranda noted that the claimant was complaining of

nausea which had existed since the time of the accident three weeks earlier and that

claimant was suffering from dizziness.  As a result of these complaints claimant underwent

an MRI scan of the brain and was subsequently referred to Dr. Moon, neurologist.  Dr.

Moon diagnosed claimant’s condition as positional vertigo and noted that its onset had

occurred immediately after the motor vehicle accident.  As a result, he believed the

claimant suffered from post-concussional vertigo.  Dr. Moon in his report of August 10,

2011 noted that claimant had complaints involving the left occipital protuberance area.  Dr.

Moon went on to diagnose claimant as suffering from occipital neuralgia in addition to the

positional vertigo.

As a result of these complaints claimant was referred to Dr. Dickens who evaluated
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the claimant on December 10, 2011.  Dr. Dickens’ medical report of that date indicates that

he performed various vestibular tests on the claimant.  Dr. Dickens indicated that his initial

impression at first glance of these tests was that claimant might be magnifying his

symptoms.  However, he went on to note that claimant also underwent adaptation testing

which he described as a “very objective test and suggests strongly that there is a brain

stem level lesion.”  Dr. Dickens went on to recommend a gentle physical therapy program

as well as medication.

As previously noted claimant subsequently was again evaluated by Dr. Moon who

again opined that claimant suffered from occipital neuralgia and positional vertigo.

Following claimant’s move to Texas he came under the care of Dr. Pamela Blake who also

diagnosed claimant as suffering from occipital neuralgia and cervical radiculopathy as well

as dizziness.

I find that the adaptation testing performed by Dr. Dickens which he described as

objective testing satisfies the objective findings requirement of compensability.  Likewise,

claimant’s treating physicians have all opined that claimant’s current complaints are a

result of the motor vehicle accident.  In a letter report dated November 28, 2012, Dr.

Dickens indicated that claimant’s vestibular testing was consistent with some degree of

brain stem vestibular dysfunction.  He did note that he was unable based upon the tests

to date this dysfunction and noted that it could have been a pre-existing condition.

However, Dr. Dickens noted that to the extent the condition may have preexisted

claimant’s accident he was able to compensate for that condition but was unable to

compensate for that condition afterwards.  Therefore, even if this condition preexisted

claimant’s injury, it was Dr. Dickens’ opinion that claimant’s accident had aggravated that

pre-existing condition.

Based upon the foregoing evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that he suffered a compensable injury to his
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head as a result of the motor vehicle accident on June 1, 2011.  Furthermore, I find based

upon this same evidence that claimant is entitled to continued medical treatment for his

cervical spine injury as well as the compensable head injury.  It was the opinion of Dr.

Blake that claimant suffers from occipital neuralgia, cervical radiculopathy and dizziness

for which claimant needs further evaluation.  A portion of Dr. Blake’s recommendation was

that claimant undergo a cervical MRI scan which she read on November 21, 2012.  While

that MRI scan report does not appear to reveal anything abnormal explaining claimant’s

symptoms, no follow-up report from Dr. Blake has yet been submitted.  However, the

evidence does indicate that claimant continues to suffer from the effects of his injury even

though the exact cause of those complaints remains unknown at this time.

Claimant testified at the hearing that Dr. Blake referred him to Dr. Perry for a

consultation.  Indeed, the medical records do contain a two-page intake history from Dr.

Perry’s office.  However, there is no medical report from Dr. Perry regarding his

examination of the claimant, his diagnosis, or any recommended treatment.  Claimant

testified that Dr. Perry recommended an extensive and expensive surgical procedure on

his head.  However, this is hearsay testimony and there is no medical record to that effect

in the record.

In short, I find based upon my review of the evidence presented that claimant is in

need of continued medical treatment for his compensable injury of June 1, 2011.  That

medical treatment is to be provided by and at the direction of Dr. Pamela Blake.  In order

for Dr. Blake to adequately evaluate and treat claimant’s condition, the parties are

instructed to provide Dr. Blake with copies of claimant’s prior medical records; particularly

those medical records and tests from Dr. Moon and Dr. Dickens.  This opinion should not

be interpreted as approval for any and all treatment recommended by Dr. Blake in the

future; particularly, any surgery.  It is impossible to state at this time whether any potential

recommended treatment would be reasonable and necessary.  However, at this point in
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time it appears clear from a review of the evidence presented that claimant is in need of

additional medical treatment and further evaluation by Dr. Blake.

ORDER

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his head as a result of the accident on June 1, 2011.

Claimant is entitled to additional medical treatment for his cervical injury as well as his

head injury.  This treatment is to be provided by and at the direction of Dr. Pamela Blake.

The parties are to provide Dr. Blake with copies of claimant’s prior medical records,

particularly those records from Dr. Moon and Dr. Dickens.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $271.55.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


