
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G009705

LINDEE JOE, Employee  CLAIMANT

BENTONVILLE SCHOOL DISTRICT, Employer  RESPONDENT

ASBA WORKERS’ COMPENSATION TRUST, Carrier RESPONDENT

OPINION FILED JULY 10, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK ALAN PEOPLES, Attorney, Little Rock, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On June 12, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 6, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on October 21,

2010.

3.   The claimant sustained a compensable injury to her right arm, elbow, and

shoulder on October 21, 2010.

4.   The claimant was earning an average weekly wage of $335.00 which would

entitle her to compensation at the weekly rates of $233.00 for total disability benefits and

$167.00 for permanent partial disability benefits.
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5.   Respondents accepted and began paying permanent partial disability benefits

based on an 11% rating.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary partial disability benefits.

2.   Additional temporary total disability benefits from March 5, 2012 through a date

yet to be determined.

3.   Alternatively, §11-9-505(a) benefits from maximum medical improvement date

for 52 weeks.

4.   Attorney fee.

Following the pre-hearing conference claimant added as an issue her entitlement

to benefits attributable to wage loss.  In addition, at the hearing claimant reserved any

issues regarding temporary benefits.  Accordingly, the issues remaining for litigation

include claimant’s entitlement to benefits pursuant to A.C.A. §11-9-505(a)(1) and wage

loss.   

The claimant contends that she is entitled to benefits pursuant to A.C.A. §11-9-

505(a)(1) from the maximum medical improvement date for a 52-week period.  Claimant

also contends that she is entitled to permanent partial disability benefits as a result of wage

loss attributable to her compensable injury.  Claimant also requests statutory attorney fees

on all controverted benefits.

The respondents contend that claimant is not entitled to §11-9-505(a) benefits on

the basis that she failed to return to work from her FMLA leave.  With respect to wage loss,

respondent contends that at all times respondent had a job available for claimant.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 6, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has failed to meet her burden of proving by a preponderance of the

evidence that she is entitled to benefits pursuant to A.C.A. §11-9-505(a)(1).  

3.   Claimant has failed to meet her burden of proving by a preponderance of the

evidence that she is entitled to permanent partial disability benefits for wage loss as a

result of her compensable injury.  Specifically, claimant’s claim for permanent partial

disability benefits is barred by the provisions of A.C.A. §11-9-522(b)(2). 

FACTUAL BACKGROUND

The claimant began working for the respondent in August 2010 in its Adventure

Club.  Adventure Club is a before and after school program which also provides care on

days when school is not in session such as summer.  Classes of children may include

some special needs students.  Claimant testified that she was hired by the respondent to

work one-on-one with a special needs autistic child in the Adventure Club.  According to

claimant’s testimony the child was extremely autistic and would have “severe meltdowns.”

She testified that there were times that claimant had to be physically restrained.  Claimant

testified that if the other children went outside and this child did not wish to go outside she

would remain inside with him.

The claimant suffered an admittedly compensable injury to her right arm, elbow, and

shoulder on October 21, 2010.  On that date, the claimant was attending a training session

at the Fayetteville Boy & Girls Club when she walked into an area that was not lighted and

tripped over some steps causing her to fall.  After some initial medical treatment from

Northwest Medical Center in Bentonville and an evaluation by Dr. Berestnev, the claimant
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came under the care of Dr. Sites, orthopaedic surgeon.  In his report of November 29,

2010 Dr. Sites diagnosed claimant as suffering from a right elbow radial head/neck fracture

and a right shoulder rotator cuff tendinopathy/strain.  Dr. Sites  recommended out-patient

therapy for claimant’s shoulder and elbow and he also indicated that claimant should

continue working for respondent at her current work capacity.

When claimant’s shoulder condition did not improve, Dr. Sites recommended an

MRI scan which revealed findings consistent with a large rotator cuff tear.  Dr. Sites

performed surgery to repair the rotator cuff tear on February 1, 2011.  On February 10,

2011, Dr. Sites completed a form indicating that claimant could return to work for

respondent on February 21, 2011 with the limitation of using her left arm only.  According

to claimant’s testimony she self-admitted for psychiatric treatment after the first surgery

before she returned to work.  Claimant testified that when she did return to work she

worked only with the autistic child and did not have to use her right arm.  Claimant testified

that this work included work during the summer of 2011.

Dr. Sites’ medical records indicate that following the first surgical procedure the

claimant continued to have complaints of right shoulder pain and he continued to treat

claimant with physical therapy and medication.  At some point in time, the claimant became

disenchanted with treatment provided by Dr. Sites and she sought medical treatment from

Dr. Kendrick.  In his report dated October 13, 2011, Dr. Kendrick noted: “She is looking for

a lawyer to file a lawsuit against Sites and get disability.”  

Following that visit with Dr. Kendrick claimant  returned to Dr. Sites on October 13,

2011.  In his report of that date he states:

Our clinic visit today was not effective, she was very
upset with me and accusatory. 

***
She felt all of her shoulder problems were my fault, ...
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***
We were not able to focus our examination on her 
current status as she continued to talk about my 
failures for her as a physician in terms of diagnosing
and repairing her rotator cuff tear.

Dr. Sites noted that claimant stated that she did not want any additional treatment

from him and that she had requested a change of physicians.

Claimant changed physicians to Dr. Cox with an initial visit on December 28, 2011,

at which time he recommended an MRI scan of the claimant’s right shoulder.  According

to Dr. Cox’s report of January 9, 2012, the MRI scan revealed a recurrent rotator cuff tear

and he recommended a surgical procedure.  The surgical repair was performed by Dr. Cox

on January 20, 2012.  In a report dated January 27, 2012, Dr. Cox indicated that claimant

could return to work as of February 6, 2012, with no use of her right arm and no driving

while taking narcotic medication.  

Claimant testified that when she returned to work after this second surgical

procedure, respondent did not provide the job modification previously provided to her

following her first surgical procedure.  Instead of simply working one-on-one with the one

autistic child, claimant testified that she also had to work with another autistic child and that

on several occasions she was left by herself with a class of up to 24 kids including two

autistic children and she could not perform that work.  According to claimant’s testimony

she repeatedly complained to her supervisors that she was performing work outside of her

restrictions and that respondent was not in compliance with the state mandated ratio of

teachers to students.

In March 2012 shortly after she returned to work, claimant took FMLA leave.  When

claimant did not return to work following the end of her FMLA she was terminated by

respondent as of July 18, 2012.  

Following her termination claimant has continued to be evaluated by Dr. Cox and
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she has received pain management treatment from Dr. Brooks.

Claimant has filed this claim contending that she is entitled to benefits pursuant to

A.C.A. §11-9-505(a)(1) and also permanent partial disability benefits for wage loss as a

result of her compensable injury.

ADJUDICATION

Initially, claimant contends that she is entitled to benefits pursuant to A.C.A. §11-9-

505(a)(1).  That section states in pertinent part:

Any employer who without reasonable cause refuses
to return an employee who is injured in the course of
employment to work, where suitable employment is
available within the employee’s physical and mental
limitations, upon order of the Workers’ Compensation
Commission, and in addition to other benefits, shall
be liable to pay to the employee the difference between
benefits received and the average weekly wages lost
during the period of the refusal, for a period not exceed-
ing one (1) year.  

In Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W. 2d 237 (1996), the Court

stated that for the statutory provision to be applicable, claimant must prove by a

preponderance of the evidence (1) that she sustained a compensable injury; (2) that

suitable employment  within her physical and mental limitations is available with the

employer; (3) that the employer has refused to return her to work; and (4) that the

employer’s refusal to return her to work is without reasonable cause.

Here, there is no question that claimant suffered a compensable injury.  In addition,

claimant also contends that suitable employment was available within her physical and

mental limitations which she successfully performed after her first shoulder surgery.

However, as previously noted, it is claimant’s testimony that respondent did not provide

suitable employment after the second surgical procedure because she was left alone at

various times with more children than just the one autistic child and was forced to perform
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work in excess of her physical limitation of using only her left arm.

Even if claimant’s testimony were accepted and a finding was made that suitable

employment was available that claimant was not permitted to perform, I would find that

claimant has failed to satisfy the remaining elements for liability.  First, I do not find that

respondent refused to return claimant to work.  Respondent did return claimant to work at

the same job she was performing after her first surgical procedure.  While claimant has

testified that she was given additional duties and at times was left with all the children in

violation of the state mandated ratio, testimony presented by the respondent disputes

claimant’s testimony.

Testifying at the hearing was Tammy Dallman.  Dallman is the program coordinator

for respondent’s Adventure Club.  Dallman testified that she began working with Adventure

Club in August 2008 and became the program coordinator in November 2011.  When she

became the coordinator she became claimant’s supervisor.  Dallman testified that after

claimant’s injury her responsibilities had to be modified because she was unable to lift

tables or perform any heavy work such as picking up children.  Dallman testified that when

claimant returned to work she was assigned to Thomas Jefferson Elementary School and

was to assist with one-on-one work and assist with the group as a whole.  Dallman testified

that claimant was responsible for helping clean up with snacks and setting out snacks.

Dallman testified that claimant was not to be responsible for the group and was not to lift

anything heavy.  Dallman testified that she was unaware that claimant was ever left alone

with children.  According to her testimony there would always be another adult employee

present.  If claimant was with a group she would be with the lead teacher and if she was

one-on-one with the autistic child while the remainder of the group was elsewhere she

would be in the vicinity of the office where she could reach a supervisor.

Specifically, Dallman testified that claimant never came to her and informed her that

she was by herself with all the children.  Dallman also testified that the claimant never



8Joe (G009705)

informed her that she was having to perform work outside her restrictions by using her right

arm.  Dallman testified that respondent had a job available for claimant until she took her

FMLA leave.

Also testifying at the hearing on behalf of respondent was Deb Kee.  Kee is the

Director of Early Childhood for the respondent and has been in that position for sixteen

years.  Kee supervises multiple programs including the Adventure Club.  Kee testified that

she never received any report that claimant was working outside the proper ratios or that

claimant was working outside of her restrictions.  Kee also testified that respondent had

a job available for claimant until such time as she did not return from FMLA leave and she

was subsequently terminated.  Kee testified that the claimant never contacted her after she

took FMLA leave about coming back to work or what she could do to come back to work.

I believe the circumstances surrounding the claimant’s FMLA leave are significant.

Claimant was released to return to work by Dr. Cox on February 6, 2012.  Claimant took

the FMLA leave in early March.  While claimant contends that the leave was attributable

in part to work outside her limitations the medical evidence indicates the leave was

attributable to a psychiatric disorder.  On a prescription note dated March 6, 2012 (Pg. 124

of Respondent Exhibit 1) Dr. Bingham stated:

This patient was recommended to seek inpatient
treatment for her psychiatric disorder on 3/1/12.

No mention of work outside her physical limitations is noted as the cause for the

FMLA leave.  Thus, the evidence indicates that claimant left her employment with

respondent on FMLA due to a non-work related psychiatric disorder for which she sought

inpatient treatment. Following the end of claimant’s FMLA leave respondent apparently

asked claimant for medical records with regard to her condition.  However, claimant

refused to provide those records to the respondent.
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A. I was asked to bring in my pain management 
records.  They had never given me an authorization
that they could get my medical records, never, so I
was not bringing them in.  I didn’t have to.  So they
fired me.

Q. So you never went back to work?

A. No.
***

Q. So you had in the past provided medical
information to them?

A. Yes.

Q. But you chose not to on this time.

A. No.  I told them what I was on, but I was not
going to give them the records.  I had not signed the
medical authorization to give them.

Furthermore, when claimant was asked about documentation respondent was

requesting, she answered:

I refused to give it to them because I had not signed
an authorization that they could get it.

Based upon the foregoing evidence, I find that claimant has failed to prove that the

respondent refused to return her to work or that the respondent’s refusal to return claimant

to work was without reasonable cause.  As previously noted, the respondent did return

claimant to work.  While claimant testified that she was not permitted to return to work

within her physical limitations, claimant’s testimony was contradicted by the testimony of

Dallman and Kee.  In addition, while claimant did testify that on several occasions she was

the only adult present with various children, claimant did not give any specifics with regard

to how she was required to work outside her job restrictions of using only her left arm, only

that she was supervising more children than permitted by state mandated ratios.  In

contrast to claimant’s testimony is the testimony of Dallman and Kee that claimant at no
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time reported this problems to them.  I find that the testimony of Kee and Dallman is

credible and entitled to great weight.

Furthermore, while claimant has testified that she left her employment with

respondent because she could no longer perform her physical job duties, the evidence

indicates that less than one month after she returned to work claimant took FMLA leave

and checked herself into Vista for inpatient psychiatric treatment based upon the

recommendation of her primary care physician, Dr. Bingham.  Claimant admitted to having

received psychiatric treatment prior to her injury and there is no indication that this pre-

existing condition caused a new psychiatric injury or that it aggravated claimant’s pre-

existing psychiatric condition.  Furthermore, once claimant’s FMLA leave expired, claimant

refused to provide respondent with medical documentation regarding her treatment.  As

a result, claimant was terminated.  Based upon this evidence, I find that claimant failed to

prove that respondent refused to return her to work and that the respondent’s refusal to

return her to work was without reasonable cause.  Therefore, claimant has failed to prove

by a preponderance of the evidence that she is entitled to benefits pursuant to A.C.A. §11-

9-505(a)(1).  

Likewise, based upon much of this same evidence, I also find that claimant has

failed to prove by a preponderance of the evidence that she is entitled to permanent partial

disability benefits attributable to wage loss as a result of her compensable injury.

According to A.C.A. §11-9-522(b)(2), when an employee has returned to work at wages

equal to or greater than their average weekly wage at the time of the accident they are not

entitled to permanent partial disability benefits in excess of the permanent physical

impairment rating.  Here, respondent returned claimant to work after both her first and

second shoulder surgeries.  As previously discussed, claimant was provided work using

only her left arm.  Claimant admitted that she continued to work for the respondent until

she took FMLA leave in March 2012 for an unrelated psychiatric condition.  Once the
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FMLA leave ended claimant refused to provide respondent with requested medical

documentation and as a result she was subsequently terminated by the respondent.

There was some indication that before her injury claimant worked two hours in the

morning and also in the afternoon.   After claimant’s second surgery she chose to work

only in the afternoons because she admitted it was too hard for her to get ready to work

in the mornings.  This decision was made by the claimant, not the respondent.

Based upon the evidence previously discussed, I find that respondent returned

claimant to work at wages she was earning at the time of her injury.  Shortly after claimant

returned to work for respondent she voluntarily chose to take leave pursuant to FMLA in

order to receive care for an unrelated psychiatric condition.  When this leave expired,

claimant did not return to work for the respondent and refused to provide respondent with

requested medical documentation as requested.  Accordingly, I find that pursuant to A.C.A.

§11-9-522(b)(2) claimant is barred from receiving benefits for a loss in wage earning

capacity.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to benefits pursuant to A.C.A. §11-9-505(a)(1).  In addition, claimant is not entitled to

benefits for a loss in wage earning capacity pursuant to the provisions of A.C.A. §11-9-

522(b)(2).  Therefore, her claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $668.15.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


