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STATEMENT OF THE CASE

On July 16, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on April 17, 2013,

and a pre hearing order filed on April 18, 2013.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and

with modification and without an objection is made part of the

record.  As a result of the pre hearing conference the parties

agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 20, 2007, the relationship of employee-employer-

carrier existed between the parties.

3. The appropriate weekly compensation benefits are $504.00

for temporary total disability and $378.00 for permanent

partial disability benefits.
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4. On May 20, 2007, the claimant sustained an injury.

5. The healing period is in dispute.

6. There are no disputes over medical services through June

27, 2008.  

7. Temporary total disability benefits to be determined at

the hearing.

8. Respondents accepted liability for permanent partial

disability of 15% to the body as a whole.

By agreement of the parties, the following issues are to be

litigated:

1. When the claimant reached MMI, and his entitlement to

temporary total disability benefits.

2. Claimant’s entitlement to wage loss benefits.

3. Attorneys’ fees.

The claimant contends that he sustained a compensable back

injury arising out of and in the course of employment with the

respondent on or about May 20, 2007.  Claimant contends entitlement

to workers’ compensation benefits as set forth in the issues’

response in the pre hearing memorandum, and specifically

reasonable, necessary, and related medical expenses, current past

due, additional medical expense, future (reserved); additional

temporary total disability benefits, current additional temporary

total disability benefits in the future should claimant re-enter

his healing period; Arkansas Code Annotated §11-9-505 benefits

(reserved) in event wage loss is denied; permanent partial/total

disability benefits; and controverted attorney fees, current and
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controverted attorney’s fees on indemnity benefits, future

(reserved).  All benefits contained with the Arkansas Workers’

Compensation Act that are not contained in Section 2, issues of

this pleading are expressly reserved for additional litigation and

a second hearing.  Claimant contends that he re-entered a healing

period on July 11, 2011, when claimant had hardware removed from

his back.  The claimant was released on December 14, 2011, and

given an additional rating.  Furthermore, claimant contends he is

entitled to temporary total disability for that period.  

The respondents contend claimant has received PPD ratings in

this matter.  Respondents accepted and paid the original 10% PPD

rating of Dr. Arthur Johnson.  Respondents then accepted and have

paid an additional 4% from Dr. Knox.  Respondents have also paid

the additional 1% of Dr. Knox as a result of the second surgery.

The claimant is not entitled to any wage loss benefits over and

above the PPD rating.  The stipulations agreed to by the parties at

the pre hearing conference on April 17, 2013, and contained in the

pre hearing order filed on April 18, 2013, are hereby accepted as

fact.  From a review of the record as a whole to include medical

reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and

observe the witness and his demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant in this case suffered an admittedly compensable

back injury on May 20, 2007.  He is a 54-year-old male.  
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He testified that he quit school in the eleventh grade and got his

GED.  He added that he went to the University of Arkansas and

entered the paramedic program(Record, 12).  The claimant testified

that once, he completed the paramedic program, he worked for

Johnson Regional as an EMT.  The claimant went to EMT school before

going to paramedic school(Record, 23).  He added that he worked as

an EMT for a couple of years and then in 1984 began to work as a

paramedic.  He continued that he worked as a paramedic until May

20, 2007 when he suffered a compensable back injury(Record, 13).

The training to be a paramedic was approximately one year in

length(Record, 24).  The claimant stated that as a part of his

continued paramedic training, he attended a number of continuing

education classes, including advanced cardiac life support,

bandaging and splinting(Record, 24).  He continued that he had

attended and completed a night course for heating and air and

worked those jobs on his days off(Record, 25).  He added that he

had been a paramedic for more than 25 years(Record, 25).  The

claimant continued that he had also worked in the Emergency room

where he had some of the same responsibilities as an LPN or RN.  He

took care of wounds, bandaged, used splints and assisted with

anything needed in the emergency room(Record, 26).  He added that

the emergency room work included initial triage, code blues and car

wrecks(Record, 26).  The claimant also stated that he worked on the

hospital floor and in cardiology on occasion(Record, 26).  The

claimant testified that in addition to his work in the medical

field he had worked in a peach orchard at eighteen, Eureka Brick &
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Tile, and at Greenville Tube(Record, 27).  The claimant also stated

that he had some back issues, but they were as far back as 1997,

some back strengthening treatment five years before his compensable

injury and some injections in his back(Record 29-30).  The claimant

stated that he had also been a part-time paramedic in Logan and

Pope Counties in the 1990's and had trained as a firefighter.  The

claimant testified that he had other medical issues and had a heart

attack and quadruple bypass surgery(Record 32-33).  He added that

he was supposed to be on medications due to his heart condition,

but could not afford them(Record, 33).  The claimant continued

that, in the last couple of years, he had been diagnosed with

diabetes(Record, 33). He stated that he was insulin

dependent(Record, 33).  The claimant testified that there had been

no specific recommendation for any kind of treatment for his back,

after the hardware surgery(Record, 35).  He continued that he had

been on Social Security Disability for about three years(Record,

35).  The claimant testified that he had injured his back lifting

a large patient on May 20, 2007(Record, 13; see also Claimant’s No.

1, p. 60).  He stated that prior to the May 20, 2007 low back

injury his back had been fine(Record 50).  He stated that he had

not had any back problems in a long time(Record, 50).  The claimant

had suffered a ruptured disc in his low back(Record, 13-14).  The

claimant stated that he had three back surgeries.  Dr. Johnson

performed the first surgery and Dr. Knox the second two(Record,

14).  Dr. Johnson performed lumbar discectomy on July 19, 2007.

Subsequent to the surgery, the claimant was assessed as reaching
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MMI, with an impairment rating on May 14, 2008 of 10% to the body

as a whole.  Dr. Johnson assessed the rating(Claimant’s No. 1, p.

97).  In June of 2008, the claimant’s Functional capacity

evaluation noted that the claimant could perform lifting duties at

the medium level work category(Claimant’s No. 1, p. 98).  The

report also noted that the claimant could consistently walk, reach,

sit and stand(Claimant’s No. 1, p. 98).  Dr. Knox’s notes from May

20, 2009 reflect that the claimant’s MRI showed significant end

plate changes at both levels and surgery was scheduled.  On May 28,

2009, the claimant underwent a lumbosacral fusion with Dr.

Knox(Claimant’s No. 1, p. 162).  The claimant had an additional

Functional capacity evaluation on May 6, 2010.  The claimant was

assessed to be able to work in the light work category under the

Department of Labor Guidelines(Claimant’s No. 1, p. 188).  His

lifting ability was assessed at the medium level(Claimant’s No. 1,

p. 188).  On June 10, 2010, the claimant was seen by Dr. Knox after

fusion surgery(Claimant’s No. 1, p. 185).  In reviewing the May 6,

2010 Functional capacity evaluation, Dr. Knox noted that the

claimant’s lifting ability was assessed at the medium work

category.  He stated that in his opinion, and with the claimant’s

past fusion surgery he would return the claimant to work at a light

duty classification(Claimant’s 1, p. 185).  Dr. Knox assessed a 12%

permanent partial disability to the body as a whole, then added 2%

for the second surgery for a total of 14% to the body as a

whole(Claimant’s No. 1, p. 185).  The claimant stated that the last

surgery was to have hardware removed.  That surgery took place on
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July 11, 2011(Record, 14).  The claimant testified that the

hardware removal did not make his life any better.  He added that

it did not make it worse, but did not make it any better(Record,

14).  He continued that in spite of the surgery, he was basically

in the same condition as he was before.  The claimant continued

that after the last surgery, it took him about three months to heal

and be able to do the daily activities that he had been able to do

before(Record, 15).  The claimant stated that he did not remember

the date he was released, the last time, by Dr. Knox(Record, 15).

The medical records submitted reflect that on December 14, 2011 Dr.

Knox added an additional 1% to the claimant’s permanent impairment

rating.  He noted that would make the rating for the claimant 15%.

He stated that this was in reference to the second surgery, but

make no mention of hardware release surgery or any release from

that surgery(Claimant’s No. 1, p. 220).  Dr. Knox did note on June

6, 2011, that he recommended hardware removal to the claimant in

the near future.  He stated that the claimant’s x-rays showed

stable alignment and a sold fusion.  He noted that surgery would be

arranged upon approval(Claimant’s No. 1, p. 208).  

The claimant testified that since the date he got hurt in 2007

he had not worked.  On cross examination, he confirmed that he had

not interviewed or applied for any jobs(Record, 37).  Additionally,

he confirmed that he had two Functional capacity evaluations one in

2008 and one in 2010(Record, 37).  He added that he had not been

employed by anyone.  The claimant stated that he had been offered

a position as a phlebotomist for ten dollars an hour.  The claimant
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continued that he had done that kind of work before while working

as a paramedic(Record, 17).  He stated that at the time he was not

able to do the phlebotomist job.  The claimant stated that he would

not have been able to do the bending and stooping required to do

the phlebotomist work(Record, 17).  He continued that those

activities hurt his back(Record, 17).  He added that his back got

worse before his last two surgeries.  The claimant stated that he

did call and try to go back to work, but was told he could not.  He

added, “In reality I was fooling myself anyway, because I ended up

with a couple of surgeries after that because of the pain in my

legs and my low back”(Record 17).  The claimant testified that he

was making between sixteen and seventeen dollars an hour as a

paramedic(Record, 18).  The claimant continued that he his back

hurt all the time.  He added that he had a lot of bad days with his

back.  At the time of hearing, the claimant stated that he was not

taking any medications because he could not afford them.  The

claimant continued that he had not returned to see any doctors

because he could not afford to see them(Record, 18).  He added that

he had tried to make an appointment with his “back doctor” but they

would not make him an appointment(Record, 19).  The claimant

continued that he could only sit straight up for about fifteen to

twenty minutes.  He added that he could sit reclining for a longer

period of time(Record, 19).  The claimant added that he could stand

for only fifteen or twenty minutes.  He also stated that he had

trouble walking any distance(Record, 20).  The claimant testified

that he did not do much in a day.  He added that his son did most
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of the work around the house.  The claimant stated that he does not

get out of the house much.  He continued that his son did the

grocery shopping, saying that he could not walk around Wal-

Mart(Record, 20).  The claimant added that he had to get up while

at church because his back and legs hurt.  He continued that in the

four months prior to the hearing his legs had begun to hurt

worse(Record, 21).  The claimant stated that he could not currently

do the paramedic job.  The claimant continued that his paramedic

license was not current.  He stated he had not had any training to

be a medical assistant, medical records clerk, or a medical coder.

The claimant stated that other than the phlebotomist job, the

respondents had not offered him a new job(Record, 22). 

The respondent called Maribel Baker as a witness.  Ms. Baker

has worked for the respondent for nine years, as the assistant

administrator of human resources.  The witness stated that she

received an initial Functional capacity evaluation on June 10,

2008.  She stated that the Functional capacity evaluation indicated

that the claimant, at that time, could perform lifting activities

in the medium capacity.  The witness stated that a list of

available positions was compiled and submitted to the case

management company for the claimant(Record, 59).  She added that

the phlebotomist job was the only one that was approved.  The

lifting restrictions on the other jobs were too high(Record, 59-

60).  The witness stated that she called the claimant and advised

him that the doctor had approved the phlebotomist position for him

and that she wanted to discuss it.  She added that she told the
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claimant that he could be transferred to the phlebotomist position

at “whatever rate he was doing at the time”(Record, 60).  She

continued that the rate would be the same for the phlebotomist

position, because of the claimant’s years of experience and that he

was technically overqualified for the job(Record, 61).  The witness

stated that she offered the job to the claimant at the same rate.

She added that the claimant stated he could not do the job(Record,

62).  The witness testified that the claimant did not give her a

reason he could not do the job.  She added that she told the

claimant the doctor had approved the job and he responded that he

still could not do the job(Record, 62).  The claimant did not ask

for any accommodations or other positions(Record, 62-63).  The

witness also stated that prior to being released the claimant

called and said he was ready to come back to work.  She added that

he did not call back after he was released(Record, 63).  Ms. Baker

testified that the phlebotomist job would be considered light duty

but not sedentary.  She added that the phlebotomist walks to

patient rooms to draw blood, but it was not as demanding a job as

the one the claimant had(Record, 63).  The witness stated that the

lifting limits for the phlebotomist were about 50 pounds, but that

they carried only a tray weighing about five pounds(Record, 64).

She added that it was the only thing that would have to be

lifted(Record, 64).  Ms. Baker added that the walking for the job

was not nonstop and varied depending on the shift(Record, 64).  She

added that depending on the patient load, the respondent had made

accommodations for people who needed periods of time to sit and
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stand(Record, 64).  Ms. Baker continued that there were two duty

situations for a phlebotomist.  One that allowed the phlebotomist

to sit and have patients come to them and one where the

phlebotomist would travel to the patient rooms.  She added that if

an employee needed to sit, they could use a room and have the

patients come to them(Record, 65).  She added that was a

possibility for accommodation(Record, 65).  Ms. Baker added that

the claimant would have been offered such an accommodation if he

needed to sit or stand for a period of time(Record, 66).  She added

that she did not express this to the claimant, because he stated he

could not do the job.  She felt it was not necessary to discuss the

issue further(Record, 66).  Ms. Baker stated that she did not beg

the claimant to come back to work, but did offer him the position.

She stated the claimant never asked for any accommodation(Record,

67).  Ms. Baker added that the claimant had used the hospital

computer system while he was a paramedic.  She added that he could

pull orders and access patient files(Record, 67).  The witness

testified that afer she offered the claimant the phlebotomist job

he never came back to ask for any other positions.  She added that

he did not make an attempt to find work in the medical

facility(Record, 68).  She stated that she would have been the

person he would have made contact with about other

positions(Record, 69).  

The respondent called Heather Taylor as a witness.  Ms. Taylor

is vocational rehabilitation counselor(Record, 73).   Ms. Taylor

testified that, according to her understanding of the claimant’s
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duties, his job skills would transfer to other jobs that were

similar or close to what he was doing before his injury.  She added

that was the case even if the Functional capacity evaluation’s

documented that the claimant could work in the medium or

light/sedentary range of work(Record, 79).  Ms. Taylor stated that,

in her opinion with regard to the back injury, the claimant could

work in jobs of a sedentary or light duty nature.  She added that

the claimant only met with her once and did not seek her assistance

in finding a job.  Ms. Taylor testified that she was not contacted

about any return to work efforts by the claimant or his

attorney(Record, 82).  She added that in her opinion, based on the

claimant’s past work experience and transferable job skills, there

were jobs available for the claimant in the light or sedentary work

category(Record, 82).  Ms. Taylor continued that based on the

claimant’s skills and education there would be jobs for him in the

light to sedentary category(Record, 83; see also Claimant’s No. 1,

p. 212, Respondent’s No. 1, p. 3-5).            

DISCUSSION

The claimant in this case suffered an admittedly compensable

injury on May 20, 2007.  The respondents accepted liability for a

permanent partial disability rating of 15% to the body as a whole.

The Commission has been asked to determine when the claimant

reached MMI and his entitlement to temporary total disability

benefits.  The claimant, in this case, was assessed several ratings

and MMI periods.  The first assessment was from Dr. Johnson in May

of 2008.  Dr. Johnson noted that the claimant reached MMI and
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assessed a 10% rating to the body as a whole.  Subsequently, on May

28, 2009 the claimant had another surgery. He was assessed a 14%

permanent impairment rating by Dr. Knox in June of 2010.  Dr. Knox

also stated that the claimant had reached MMI.  The respondents

accepted liability for a permanent impairment rating of 15%.  The

claimant testified that on July 11, 2011 he had surgery to remove

hardware from the second surgery performed by Dr. Knox.

The claimant contends that he re-entered a healing period on

July 11, 2011 with the surgery to remove the hardware and was

released on December 14, 2011 when he was assessed an additional

rating for a total of a 15% permanent impairment rating.  Healing

period is defined in Arkansas Code Annotated §11-9-102(12) as the

period for healing of an injury resulting from an accident.  Once

a claimant reaches maximum medical improvement and is rated and

released he or she is no longer in a healing period.  However,

recurring symptoms may give rise to a subsequent healing period,

after the original one has ended, Elk Roofing Co. v. Pinson, 22

Ark. App. 191, 737 S.W.2d 661(1987).  The Court, in Elk Roofing

Co., also stated that where a second complication is found to be a

natural and probable result of the first injury the employer

remains liable and the liability includes temporary total benefits

when the employee undergoes a second and distinct healing period.

Here, Dr. Knox’s notes appear to reflect a suggestion that the

claimant could have the hardware removed.  The medical records from

his review of the claimant’s condition do not suggest that the

claimant was having problems due to the fusion hardware(Claimant’s
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No. 1, p. 207).  He notes that the claimant had stable alignment

and a solid fusion.  Therefore, he suggested that the claimant have

the hardware removed.  Dr. Knox does say that the claimant had a

one out of three chance of doing well with hardware removal.  He

notes that with the symptoms that the claimant presented with he

felt he would do well.  He did not however, list any specific

symptoms that would require the claimant to remove the hardware.

It appears from the medical evidence that the claimant had a choice

of either having the hardware removed or not.  Based on the facts

presented, this case does not meet the criteria set out in the Elk

Roofing Co. case.  There were no recurring symptoms or second

complications established by the evidence.  Nothing suggests the

claimant was having medical issues with the hardware or needed to

have it removed to ease pain or issues with his back.

Additionally, the claimant testified that the removal surgery did

little to change the condition of his back.  While Dr. Knox wrote

a letter on December 14, 2011 in which he added an additional 1% to

the claimant’s impairment rating, making it 15%, it seems to refer

to the second surgery.  That surgery was the fusion surgery.  It

does not make reference to the hardware removal surgery. 

Therefore, I find that the claimants healing period ended on June

10, 2010 when he was assessed a 14% impairment rating and Dr. Knox

noted that he had reached MMI.  The letter adding the additional 1%

was merely to modify his original 14% impairment rating assessment

and did not act as any type of additional release.  While the

claimant testified that he had not worked for a long period of
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time, there was nothing in the record to suggest that the claimant

was officially told not to return to work because of the hardware

removal surgery.  Clearly he was not working, but that appears to

be due to his other medical conditions and not to the removal

surgery.  Therefore, the claimant did not enter into a new healing

period on July 11, 2011 and it did not end with the additional 1%

assessment by Dr. Knox on December 14, 2011.  Since the claimant

did not reenter a healing period on July 11, 2011, he is not

entitled to any additional temporary total disability for the

period from July 11, 2011 to December 14, 2011. 

The Commission has next been asked to determine if the

claimant is entitled to wage loss benefits over and above his 15%

permanent impairment rating.   A.C.A. §11-9-522(B)(1)provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute, when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to
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which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id. The Arkansas Supreme Court has affirmed that

the wage loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood. Grimes v.

North American Foundry, 316 Ark. 395, 872 S.W. 2d 59 (Ark. 1994).

Here, the question is whether the claimant is entitled to wage loss

in excess of the 15% anatomical impairment rating already assessed.

In Logan County v. McDonald, 90 Ark. App. 409, 206 S.W. 3d 258

(205), the Arkansas Court of Appeals found that the Workers’

Compensation Commission had substantial evidence to justify its

decision of awarding the employee a 25% wage loss in excess of an

impairment rating under subdivision (B)(1) of A.C.A.§ 11-9-522.  In

that case, the claimant was 58 years old, had limited education,

and had worked as a mechanic for many years.  In the instant case,

the claimant has extensive education in the medical field.  During

his time as a paramedic, both he and Ms. Baker testified that he

worked doing varied different duties in the medical facility.  The

claimant worked RN and LPN type duties, he had drew blood, worked

floor duties, worked in cardiology and used the medical facility

computers to pull charts and access patient records.  The claimant

is clearly adept in many duties related to health care.

Additionally, he had returned to school to learn heating and air

and had worked those type jobs part-time.  Many of the jobs that

the claimant worked while he was, a paramedic would be labor and

walking intensive.  They would be outside the light duty category

that the claimant’s last Functional capacity evaluation set as his
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work category.  Dr. Knox noted that while the 2010 Functional

capacity evaluation allowed the claimant to do lifting in the

medium category, the claimant was limited to the light duty

category.  He added that he felt the claimant should be on light

duty.  However, the Commission cannot ignore the offer of the

phlebotomist position to the claimant.  Ms. Baker testified, very

credibly, that the respondents offered that claimant a position as

a phlebotomist at the same rate of pay he was making at the time of

his injury.  She added that the job was a light duty type job and

that accommodations could be made for the claimant to sit and stand

as needed.  The job was approved by the doctor as fitting into the

duty category that fit the claimant’s needs.  Despite these facts,

the claimant stated that he could not do the job.  He confirmed

this in his testimony.  I have reviewed the claimant’s testimony

related to his education, work history, and continued pain due to

his low back injury and related symptoms.  While it is clear that

the claimant had issues with his back, he was offered a job that

would accommodate his needs.  The claimant’s pool of available jobs

has not been reduced due to his compensable injury or its effects.

Clearly, this claimant was offered work that he could have done at

the same rate of pay as he made at the time of his injury.  Based

on his work history in total, his education, and experience, the

pool of jobs the claimant can perform has not been reduced.  The

wide range of job duties and experience that he accumulated while

working as a paramedic would allow the claimant to do many jobs in

the medical field that would fit into a light duty work category.
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  While the other evidence is substantial, the Commission also

cannot overlook the testimony of Heather Taylor who confirmed that

the claimant had the experience and transferrable skills to find a

job in the appropriate job category.

After considering all of the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have not been reduced by the physical

limitations caused by his compensable injury.  Therefore, I cannot

find that he is entitled to any percentage of wage loss benefits in

addition to his 15% permanent impairment rating.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant’s healing period ended on June 10, 2010.

The removal of the hardware, does not appear to have been

caused by any health issues or complications and

therefore is not a natural and probable consequence of

the claimant’s admittedly compensable injury.  The

claimant did not re-enter a healing period on July 11,

2011 with the surgery for the hardware removal.

2. Since the claimant did not re-enter a healing period, he

reached MMI on June 10, 2010 and is not entitled to any

temporary total disability benefits.

  3. Having considered the claimant’s age, education and work

history, I find that the claimant’s pool of available

jobs is not smaller due to his compensable injury.  The

claimant clearly has a set of transferable skills and job

experiences would allow him to find a job within his work
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category.  Additionally, the claimant was offered an

appropriate job at the same pay rate by the respondent

which he did not accept.  The claimant is not entitled to

any additional percentage of wage loss over and above the

assessed 15% permanent impairment rating.

  4. The claimant’s attorney is not entitled to attorneys’ fee

based on the above findings.

 ORDER

Based on the foregoing findings and conclusions, I have not

alternative but to deny and dismiss this claim in it entirety.

IT IS SO ORDERED.   

                            
 

                                                           
  AMY GRIMES

                 Administrative Law Judge


