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STATEMENT OF THE CASE

On January 9, 2013, the above-captioned claim was heard in Russellville, Arkansas.

A prehearing conference took place on October 8, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about January 5, 2010,

when Claimant sustained a compensable injury to his back.
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3. Respondents accepted the claim as a medical-only one and paid benefits

pursuant thereto.

4. Claimant’s average weekly wage of $587.00 entitled him to compensation

rates of $391.00/$293.00.

5. Respondents have controverted Claimant’s entitlement to further benefits

under this claim.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to temporary total disability benefits.

2. Whether Claimant is entitled to additional medical treatment of his back.

3. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

With an amendment by Claimant at the hearing to more clearly delineate the period

for which he is seeking temporary total disability benefits, the respective contentions of the

parties read:

Claimant:

1. Claimant contends that he sustained a compensable back injury arising out

of and in the course of employment with the respondent on or about

January 5, 2010.

2. Claimant contends entitlement to workers’ compensation benefits as set forth

in the issues response in the prehearing memorandum, and specifically,
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reasonable, necessary, and related medical expenses; temporary total

disability benefits during any period in which he was not working or drawing

unemployment benefits; Ark. Code Ann. § 11-9-505 benefits (reserved);

unpaid future medical benefits that later become controverted (reserved);

permanent partial/total disability benefits (reserved) and/or rehabilitation

benefits (reserved); and controverted attorney’s fees.

3. All other benefits are reserved under the Act.

Respondents:

1. Respondents contend that the claimant has been provided all appropriate

benefits to which he is entitled.

2. The claimant filed a claim for a back injury occurring on January 4, 2010, for

which the claimant was provided medical treatment.  The claimant was

released to return to light duty and subsequently on January 20, 2010, he

was released to full duty.  The claimant continued employment with Wayne

Farms, LLC, until he quit on February 5, 2010.  The claimant did not file a

Form C for additional benefits until August 11, 2011.

3. Respondents assert that any additional benefits to which the claimant is

seeking beyond January 20, 2010, are not causally related to a back strain

he sustained on January 4, 2010, nor is additional treatment reasonably

necessary for the alleged work-related injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his back.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Carol Lay, the Health and Safety

Technician at Respondent Wayne Farms, LLC (“Wayne Farms” or “Wayne”); Tonya Meza,

the former Health and Safety Technician at Wayne; and Anita Vanravensway, the Health

and Compliance Manager at Wayne.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case are Claimant’s Exhibit 1, a compilation of his medical records,

consisting of two index pages, three abstract pages, and 26 numbered pages thereafter;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

two index pages and 33 numbered pages thereafter; and Respondents’ Exhibit 2,
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Claimant’s records from the State of Arkansas Department of Workforce Services,

consisting of four unnumbered pages.

ADJUDICATION

A. Whether Claimant is entitled to temporary total disability benefits.

Introduction.  As the parties have stipulated, Claimant was employed by Respondent

Wayne Farms on or about January 5, 2010, when he sustained a compensable injury to

his back.  The claim was accepted as a medical-only one.  In the instant action, Claimant

has contended that he is entitled to, inter alia, temporary total disability benefits.

Respondents, in turn, deny that he is entitled to additional benefits.

Standards.  Claimant’s compensable back injury is unscheduled.  See Ark. Code

Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable unscheduled

injury is entitled to temporary total disability compensation for that period within the healing

period in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that the

disability lasted more than seven days.  Id. § 11-9-501(a)(1).  Claimant must prove his

entitlement to temporary total disability benefits by a preponderance of the evidence.  Ark.

Code Ann. § 11-9-705(a)(3) (Repl. 2002).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415;

Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).
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1Later in his testimony, however, Claimant stated that he was employed at Wal-
Mart immediately prior to going to work at Wayne Farms.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 37 and has an eleventh-grade education, testified that

before going to work for Wayne Farms, he power-washed sidewalks and parking lots for

Wal-Mart.  From there, he went into construction work.1  But he denied using his back

extensively in this position, relating that he was a “field manager.”  He was hired at Wayne

in July 2009.  His job there was to place plastic linings in boxes, and was in a standing

position.  Claimant stated that he performed every job on the line and worked his way up

to the position of “utility”–which serves as a back-up to the supervisor.  In this capacity, he

was required to make sure that all workers had enough boxes, knives and breaks.  At the

time he was injured, he was making about $11.00 an hour, with a shift differential.

Asked how he became injured, Claimant responded:

I was–I had went to the lug room to get a stack of slats so we could put them
on pallets in between each layer of chicken.  And I was pulling with a power
jack and I stepped in the crate–or in the drain . . . It was just a fiberglass
drain where I was–it’s a drain, it’s got a fiberglass cover in it with holes in it.
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At one point, it was broke.  And sanitation put it in, and whenever I backed
up, I stepped on that corner, and that’s what the nurse took the picture of
 . . . [w]ell, the pallet was coming–I already had it pulling.  And whenever the
pallet come to me and I stepped in that drain, I couldn’t stop it, because I
was off balance and it just pushed me to the side . . . [t]he drain had popped
up from whenever I stepped on–the corner I stepped on was broke.  And
whenever I stepped on the corner of it, the–it come up, and then whenever
it come up, it automatically made me slide down into the drain.

Claimant elaborated that it was his left foot that went into the drain, and that he twisted to

the right.  When this happened, according to Claimant, he felt a “pop” in his lower back,

above the belt line.

He reported his injury to his supervisor, who sent him to the plant nurse.  The nurse,

in turn, placed him on a heating pad and supplied over-the-counter pain/anti-inflammatory

medication.  Claimant testified that the day after the incident, he requested to see a

physician, but was told that he had to be treated in-house for a given period first.  During

that time, he continued working, but was “taking it easy” in his regular job–obtaining help

when heavy lifting was required.  His lifting was reduced to a maximum of five to ten

pounds.  During this period, because of the reduction in lifting, his back did not bother him

as much as before.

According to Claimant, the nurse eventually permitted him to see a doctor.  He met

the nurse at Chambers Hospital in Danville on January 12, 2010, and saw Dr. Art Isely.

Claimant’s back was x-rayed.  He was released to light duty, but returned to work that day

because the plant nurse stated that he was required to do so.

Wayne Farms had him pulling carcasses off a conveyor belt–a task that Claimant

felt was more difficult than his previous work because he had to stand in one spot on a

crate.  He was apparently not standing on the crate in order to be tall enough to work on
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the conveyor belt, because he described himself as tall and later related that he had to do

a substantial amount of bending to do this job.  Regardless, Claimant did not believe that

the new job was a light-duty one:

Yeah, there was stooping.  There was bending over.  And if you’re constantly
bending over to pull a carcass off that’s got a little bit of meat on it, you throw
it in a lug, you’re bending over, you’re twisting and throwing it in a lug, and
that’s not light duty.  I mean it’s not.

Claimant stated that this task caused him to have sharp back pain.  But his supervisor

informed him that if he wished to go home, either to take his prescribed anti-inflammatory

medication (because it made him drowsy and he could not work on the line in such a

condition) or because his back bothered him, he had to tell the nurse that he was sick.  He

estimated that he did this on six occasions.  Claimant’s testimony was that Wayne Farms

tried to avoid lost-time injuries.

According to Claimant, he was on light duty for one week before being taken back

to the doctor and released on January 20, 2010.  But he denied that he was the one who

instigated the release by going to the plant nurse on January 19, 2010 and requesting to

be placed back on full duty.  To the contrary, he added that he was still having back

problems at that point, and continued to have them.  He worked for Wayne Farms for two

more weeks before resigning.  When asked why he left there, he stated:  “[B]ecause I got

upset.  I had one occurrence left.  It bothered me.  I had no occurrences up until the time

I got hurt.”  He described “occurrences” as being missed days that would not result in being

written up or terminated, and stated that employees there were only allowed to incur seven

of them.  The six “occurrences” that he had received were for the instances outlined above,

when he went home early to take his back medication.  Claimant testified that he asked the
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plant nurse if he could have leave without pay and without incurring “occurrences,” and she

replied that Wayne could not do this.  He became upset when he learned that two workers

were not terminated when someone else clocked in for them, while he was not allowed to

have time off to let his back rest, so he quit.  Moreover, he was mad because his job had

been posted.  Claimant stated that he was told that if he returned in 60 days, he would be

rehired; but when he came back in 90 days, there was a “no rehire” on his application.

At the hearing, Claimant testified that after leaving Wayne Farms, he worked for a

for Rock Line Industry, drew unemployment after he was laid off, then went to work for

Beacon Tires.  He is still employed at Beacon, where he works full-time delivering tires

(including those that go on semi trucks) to Southeast Arkansas.  According to Claimant,

this job does not hurt his back because he does not have to bend over and “because they

raise the tires and you’re, more or less, reaching up and pulling tires down.”  However, his

job has a 50-pound lifting requirement.  In addition, his delivery truck has air-ride seats.

He has no problems reaching, pushing or pulling, and has “plenty of upper-body strength

and that’s what helps.”  When he applied for unemployment benefits, he represented that

he could begin full-time work immediately, and that he did not have any disabilities that

would limit his ability to perform normal job duties.

Claimant admitted that in his deposition, he neglected to mention the Beacon Tire

job when asked where he had worked after Wayne Farms.  However, he did relate at that

time that his daily activities are getting up, getting his children ready for school, seeing

them to the bus, walking five miles, and waiting for them to get home.  He also mowed the

lawn at his church.  Claimant also admitted that when he went to work at Rock Line, he did

so through a temporary service.  In his application, he represented that he was available
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to work full-time and had no restrictions.  He did a lot of walking while in the job at Rock

Line.

After he quit Wayne, he underwent gall bladder surgery.  When it was pointed out

that the records of his treatment for that condition do not reflect back complaints, and in

fact affirmatively stated otherwise, Claimant agreed and stated:  “My back was not hurting.”

He stated that his back condition improved because he “had time to relax.”  But when

asked how his back is feeling at present, he responded:

Well, it hurts.  It hurts in the mornings.  I get up in the morning, my back
hurts.  I have to walk around.  I walk the soreness out.  It still hurts, so I
mean I can’t sit very long because if I do, my leg starts going numb and my
back’s hurting.

He related that he is still experiencing sharp pain in the middle of his lower back.  At times,

the pain goes into his right leg, and he experiences numbness as well.  However, he added

that since February 2010, “I get [sic] better on my own.  I walk.  I get out and I move

around.  I keep the soreness from hurting.”  Claimant uses a back massager, which helps

also.  While there are days when he experiences no back pain, he still has pain three to

four times per week on average.  But he agreed that he has not sought back treatment

since leaving Wayne Farms–nor does he take any medication currently for his back.

Claimant testified that following his back injury, Tonya Meza, who was employed in

the plant nurse’s office, checked on him each day.  He was aware that Meza took notes

of their conversations.

Called by Respondents, Carol Lay testified that she is a health and safety technician

at Wayne Farms.  She also held this position in January 2010, and described it as follows:

“Basically, we just take care of anyone who is hurt; we take care of managing comp claims;
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take care of safety issues, things of that nature, all of the safety aspects of the job.”  She

dealt with Claimant when he reported an on-the-job injury in January 2010.  Lay’s

testimony was that when her office talks to a Wayne Farms employee about such an injury,

notes are made of the conversation that are kept in a computer file.  Shown pages 11-13

of Respondents’ Exhibit 1, she identified them as being notes taken by her (identified by

the initials “CL”) or Meza concerning their visits with Claimant about the matter at issue.

These notes were made as the conversations took place.

She related that, as reflected in the notes, Claimant informed her on January 5,

2010 that his back was hurting because he had stepped into a drain the previous night.

He expressed a desire to see a doctor, but she asked that he wait a few days and that she

and her staff would work with him instead.  On January 8, 2010, Lay saw Claimant in the

break room and asked about his back.  He responded that he was just taking it easy and

that it was still sore.  She replied that he needed to check in with her or one of the other

health and safety technicians.  Lay stated that on January 12, 2010, she went with

Claimant to see Dr. Isely.  The doctor placed him on light duty, with no pushing, pulling or

lifting, and no standing in one place if that bothered him too much.  Claimant was returned

to work at light duty that night.

Also per the notes, Claimant came to her on January 19, 2010 and stated that he

was doing much better and wanted to be released.  Lay stated that she relayed the request

to Isely’s office, and the doctor agreed–provided that he see Claimant again first.  Claimant

did return to Dr. Isely on January 20, 2010, and was released.
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According to Lay, Claimant never asked her about taking time off from work without

it being reported as an occurrence.  She added that if this had occurred, it would be

reflected in the notes.  He did not discuss his resignation with her.

Also called by Respondents, Tonya Meza testified that during the time period at

issue here, she was employed at Wayne Farms as a health and safety technician.  She

performed the same job as Lay, except on a different shift.  Shown pages 11-13 of

Respondents’ Exhibit 1, she identified the notes accompanying the initials “TG” as those

she created concerning her contacts with Claimant.  She was required to make notes of

any contacts with an employee/patient.

Meza testified that on January 4, 2010, Claimant came to her office and reported

suffering back pain after stepping into a drain.  She applied a topical cream and

recommended over-the-counter medication.  On January 8, 2010, he reported to her that

he had moved tubs and it caused him to have pain and to feel dizzy.  He related that he

did this because no one was available to help him.  Meza identified as being hers the

January 20, 2010 notation that reads:  “Employee seen by Dr. Isely today whom released

employee back to regular job duties.”  She accompanied him to this appointment.

Also called by Respondents, Anita Vanravensway testified that she is employed at

Wayne Farms as the health and compliance manager.  Her responsibilities include

workers’ compensation claims.  In this position, she supervised Lay and Meza.  Shown

pages 11-13 of Respondents’ Exhibit 1, she stated that such notes were required to be

kept by her staff.

Medical Evidence.  The medical records that are in Claimant’s Exhibit 1 and

Respondents’ Exhibit 1 reflect the following:
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Claimant reported to Meza on January 4, 2010 that he had stepped on a drain

cover, which flipped and caused him to suffer back pain.  The next day, he related to Lay

that he was having sharp pain in his lower back and that he thought he needed to see a

physician.  Claimant told Lay on January 8, 2010 that he was having “a great deal of pain”

at times.  He informed Meza on that date that moving a tub of salvage cause back pain and

dizziness.  On January 11, 2010, he told Lay that moving lugs had caused him back pain.

Because Claimant told her that he was not improving and still felt he needed to see a

doctor, Lay made an appointment for him.

On January 12, 2010, Claimant presented to Dr. Isely and related that he had fallen

and injured his back approximately one week before then.  X-rays of the lumbar spine were

negative.  The doctor gave him restrictions of no lifting, bending, or stooping for one week.

Also On January 12, 2010, Claimant told Meza that his back was really hurting.  He

reported the next day that he was having “shooting” pains.  A note by Lay dated January

19, 2010 reads:

Employee came in and asked me if I could release him to regular duty.
Employee states that his back is back to normal and does not feel he should
have any restrictions.  I called Dr. Isely and told him that employee felt he
was ready to go back to work with no restrictions and Dr. Isely is going to
send a release for employee to resume regular duties with no restrictions.

When Claimant returned to Isely on January 20, 2010, he informed him that he was

“better.”  The doctor wrote that Claimant’s back strain had “resolved,” and added, “OK for

full duty if tolerated.”  He released Claimant to full duty on that date.

Nonmedical Evidence.  The records from the State of Arkansas Department of

Workforce Services and contained in Respondents’ Exhibit 2 reflect that he was paid

unemployment benefits from January 8, 2011 through July 16, 2011.
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Discussion.  Again, in order to prove that he is entitled to temporary total disability

benefits for a given period, Claimant must meet his burden of showing that he remained

in his healing period during that time and suffered a total incapacity to earn wages.  I find,

however, that neither element has been established.

With respect to his healing period, I find that the credible evidence preponderates

that this period ended on January 20, 2010, when he returned to Dr. Isely and received a

release to full duty.  I credit the testimony of Lay over Claimant that he requested such a

release on January 19, 2010 and that he represented that he was “back to normal.”  This

is reflected in her contemporaneous notes that are in evidence.  This is corroborated by

Isley’s medical record of January 20, 2010, which reflects that Claimant told him he was

“better.”  Dr. Isley opined that Claimant’s back strain had “resolved.”  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  I credit Isely on this matter.  The evidence shows that Claimant worked throughout

his healing period.

In fact, Claimant has not shown that he had a total capacity to earn wages for any

period.  Following the January 4, 2010 incident concerning the drain, Claimant continued

to work until seeing Dr. Isely on January 12, 2010.  Thereafter, he worked on light duty until

receiving a release to regular duty by the doctor on January 20, 2010–a release that

Claimant sought.  Per his testimony, he remained at Wayne Farms in this capacity for two

more weeks before resigning.  Thereafter, he obtained other employment and continued

working at his new job until being laid off.  When this happened, he applied for and
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received unemployment benefits.  Ultimately, he went to work delivering tires–a job that he

still holds at present.

In sum, in light of the above evidence, I am compelled to find that Claimant has not

proven by a preponderance of the evidence his entitlement to temporary total disability

benefits for any time period.

B. Whether Claimant is entitled to additional treatment of his back.

When asked at the hearing if he wants Wayne Farms to send him to a doctor and

to cover his treatment, Claimant answered, “Yes, I guess so.”  Respondents, on the other

hand, contend that such treatment is not reasonable, necessary and/or related to his

January 2010 injury.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).
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Claimant testified that he still suffers from lower back pain.  But he admitted that he

has gotten better and that he has not sought treatment for his back since leaving Wayne

Farms.  In fact, he does he take any medication currently for his condition.  As discussed

above, I have found that he reached the end of his healing period on January 20, 2010.

I credited Dr. Isely’s opinion that Claimant’s back strain had “resolved” as of that date.  In

light of the foregoing, I am unable to find that Claimant has proven that any additional

medical treatment for his back would be reasonable and necessary.

C. Whether Claimant is entitled to a controverted attorney’s fee.

As the parties have stipulated, Respondent has controverted this claim, including

Claimant’s entitlement to further benefits–including temporary total disability benefits.

However, as discussed above, he has not shown that he is entitled to such benefits.

Therefore, he has not proven by a preponderance of the evidence that his attorney is

entitled to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


