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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On January 28, 2013, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of James C. LaFitte, Holly Dawson, and Jamison Patterson, coupled with

medical reports and other documentary evidence comprise the record in this claim.

DISCUSSION

James C. LaFitte, the claimant, with a date of birth of February 3, 1986, obtained his

GED and later completed four (4) years of additional educational/training in electrical at Crowley
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Ridge Vocational College.  Respondent-employer paid for the afore education of the claimant. 

The claimant received a certification from Crowley Ridge Vocational College. The claimant

commenced his employment with respondent-employer on June 23, 2008, in the maintenance

department.

The claimant’s additional training provided him the qualification to work as a

journeyman electrician.  The claimant offered that the afore means that he can perform electrical

duties by himself.  After the journeyman electrician status, the claimant testified that the next

level of skill/advancement is that of master electrician which requires a number of on-the-hours

in order to take a master’s examination.

The testimony of the claimant reflects, regarding those that he is related to biologically at

Flash Market, respondent-employer:

     I’ll list them in Flash: Jamie, T.J. Patterson, Harold Patterson,
Junior, Shane Patterson; that’s who works in the office that I’m
related to. (T. 19-20).

The claimant testified that it was his belief that ownership of Flash Market is distributed among

the brothers, Jamie, Shane, and Harold, Jr.   The claimant’s mother is the aunt of the afore

individuals, making the claimant first cousin of same.

The claimant testified regarding his work history prior to going to going to work for

respondent-employer:

     I’ve done construction, everything to do with the convenience
store.  As far as the electrical - - 

     I did the same thing; it was for a different part of the family.  It
was another uncle, and we built Flash Markets and other
convenience stores. (T. 20). 
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The claimant’s testimony reflects that he started working for respondent-employer approximately

four (4) years ago in the Maintenance Department for all of the stores.  At the time of his

employment the claimant was not a journeyman electrician, but rather was going to school.  The

claimant was hired by respondent-employer during a meeting with Harold Patterson, Sr., the

president of Flash Market, and Wallace Chandler, who was over the Maintenance Department. 

The claimant asserts that he was hired on a salary basis of $850.00, every two weeks. (T. 32-33).

The testimony of the claimant reflects that in addition to his weekly salary, he was

provided a company truck, a cell phone, and a gas card to go with the company truck by

respondent-employer.  The nature of the business of respondent-employer is convenience stores

with gas stations.  The respondent provided vehicle was a single cab 2008/09 Chevrolet truck,

which was new at the time.  Claimant estimated the value of the truck at $15,000.00.  The

claimant’s testimony reflects that the truck was provided to be used exclusively by him, and that

he was able to use it for work and personal use.  The claimant had possession of the vehicle

twenty-four hours a day, seven day a week.  The claimant did not own any other vehicle, and as

such, the company provided pick up served as his exclusive source of transportation.  The vehicle

and the gas card  remained with the claimant until he left the employment of respondent-

employer.  

The claimant last had the respondent-provided vehicle in November 2012.  The testimony

of the claimant reflects that he did not have to account for utilization of the Flash gas card.  From

the time the claimant was hired by respondent-employer until November 2012, he never had to

pay for gas for the vehicle.  Regarding the afore, the testimony of the claimant reflects:

     No, sir.  That is, the card that was given to me was able to be
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used at Flash Market Stores only.

     Everywhere - - Arkansas.  Everywhere I go. (T. 25).

The claimant testified that Flash Market stores are located in Arkansas, Tennessee, and Alabama. 

The claimant used the Flash Market gas card for personal use as well as work-related business

use.  

The claimant’s testimony reflects that use of the gas card in the afore manner was relayed

to him at the time of his employment.  The claimant offered that he used about a tank of gas a

week for the vehicle for his personal use, and that the vehicle held twenty-five gallons of gas. 

The claimant estimated that the price of gas was roughly $3.00, per gallon.  The claimant

estimated that the cost to him to buy or rent a truck equivalent to that furnished by respondent-

employer would be around $300.00 to $400.00, per month.  The claimant deemed access to the

truck and gas card benefits of his employment.  As to whether anyone else drove the vehicle, the

claimant testified:

     There was people that may have drove it while I was working,
you know, someone else that worked in the company with me, but
as far as me taking it home every day, it was my vehicle.  Yes, it
was mine. 
(T. 29).

The claimant was also provided a cell phone, which he estimated the value to be $80.00,

per month, by respondent-employer from the date of his employment until November 2012.  The

claimant did not have a separate cell phone for his personal use, but used the respondent-

provided cell phone to take care of all of his personal business, as well as work-related use.  The

claimant maintains that he was never told by anyone with respondent that he could not use the

cell phone for personal use.  The claimant acknowledged that at one point he went over the
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allotted text usage, which resulted in an huge phone bill in excess of $400.00, which he paid. 

Thereafter the claimant did not have to pay text messages, explaining:

     They put - - they upgraded my phone package and put unlimited
texts on it. (T. 28).

The claimant considered the cell phone a part of his employment benefits.  

The claimant testified regarding the nature of the work that he discharged while employed

by respondent-employer, specifically the electrical work:

     It would go from anything to work on our lights at the
convenience stores to gas pumps, anything in the kitchen and so
on. (T. 30).

The claimant was able-bodied at the time he commenced his employment with respondent-

employer, and performed the physical demands of the job tasks to include kneeling, squatting and

lifting.  

On April 9, 2009, the claimant sustained an injury within the course and scope of his

employment with respondents.  In describing the mechanics of the afore injury, the claimant’s

testimony reflects:

     I was working in Alexander, Arkansas.  I was pulling wire
underneath the slab and I was in a hole that I dug with the backhoe
and I strained myself pulling too hard. (T. 31).

The claimant injured his upper and lower back.  The claimant sought medical treatment the

following morning at a local area clinic where he was provided some muscle relaxers and some

anti-inflammatory medication.  The injury was reported to the claimant’s supervisor, Wallace

Chandler, who was over Maintenance.

The claimant received follow-up care by nurse practitioner Debbie Shivers and was later
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referred to Dr. L’Heureux in West Memphis.  The claimant treated with Dr. L’Heureux from

February 25, 2010 through May 10, 2010.  After undergoing a lumbar MRI the claimant was

referred to Tabor Orthopedics.  The claimant was ultimately diagnosed with a herniated disc at

C6-7, however surgery was not recommended.  The claimant was taken off work and

commenced receipt to temporary total disability benefits on May 21, 2010.

The claimant acknowledged receiving $598.00, every two weeks in temporary total

disability benefits for a period of time, and later there was a change in the rate of pay. (T. 36-37). 

The claimant was off work in 2010 and some in 2011, as a result of the injury.  The claimant was

also off work some in February 2012.

The medical in the record reflects that on July 6, 2011, Dr. Michael J. Sorensen, a

Memphis orthopedic surgeon, opined that the claimant was at maximum medical improvement. 

Dr. Sorensen also identified permanent restrictions, based on the claimant’s diagnosis and

clinical impression, of lifting infrequently 25-35 pounds; occasionally 25 pounds; 10 pounds or

less frequently. (CX #1, p. 30-31). An August 12, 2011, clinic note of Dr. Sorensen regarding the

claimant relayed that the claimant’s current restrictions would be sedentary type work –

essentially office type work – 10 pound maximum lifting. (CX #1, p. 35-36).  The claimant’s

testimony reflects that some of the work he performed at respondent-employer exceeded the

doctor’s recommendations with respect to his restrictions.  As a consequence of the afore, the

claimant offered he had to refuse to do those aspects.   

There is not a dispute regarding the compensability of the claimant’s April 9, 2009, injury

nor the resulting anatomical impairment of 7% to the body as a whole as a result of his cervical

and lumbar spine injury. (CX #1, p. 34).  Following his injury and return to restricted duty work
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the claimant was transferred from the maintenance department, where he was employed by Flash

Market, Inc, to Flash Oil, where any physical restrictions attributable to residuals of the

compensable injury were accommodated. The claimant asserts that in October 2011, he was

informed by Harold Patterson, Jr., that respondent-employer – Flash Market, did not have any

more light duty work in the Maintenance Department.  The claimant offered that it is his

understanding that Jamie Patterson owns or runs Flash Oil. The evidence reflects that the

claimant was physically capable of performing the assigned job duties of a dispatcher for Flash

Oil.  

The claimant addressed his earning status during his employment with Flash Oil:

     I was paid every - - I was paid twice a month. 

     And the paycheck were increased according to - - I didn’t get
paid.  I got paid on the 15th of every month and the end of the
month. (T. 39).

The claimant offered that while he was not being paid at the equivalent rate of $425.00, per

week, he thought it would be close to it.  The testimony of the claimant reflects that he worked

roughly 40 hours a week while working in the Maintenance Department of Flash Market;

however he worked 60 hours a week in his employment with Flash Oil, noting that he worked

twelve-hour days most times.  The claimant testified that he was not paid overtime.  

The claimant maintains that he received basically the same salary at Flash Oil as he had

received at respondent-employer Flash Market.  The claimant retained the vehicle, gas card, and

cell phone during his employment with Flash Oil.  The claimant worked as a dispatcher while

employed by Flash Oil, explaining his duties:

     I would distribute gas to Flash Market stores and other stores
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that we sold fuel to. (T. 40-41).  

The claimant physically worked at an office in West Memphis and arranged distributions via

telephone and computer.  The claimant continued to perform the job at Flash Oil until November

2012.  The testimony of the claimant reflects that he also performed some light electric work

during the time he worked the dispatching job.  The claimant testified that he was unable to

perform the heavy electrical work that he did before the accident due to residuals of his

compensable back injury. (T. 42).  

Since leaving the employment of Flash Oil the claimant has done some electrical work

for Flash Market as well as some at the homes of the Jamie Patterson and Shane Patterson.  The

claimant has not worked for anyone else since leaving the employment of Flash Oil.       

The claimant terminated his employment with respondents on November 21, 2012, rather

than be transferred to night shift.  In elaborating on the afore, the testimony of the claimant

reflects:

     They offered me a job that I couldn’t do and a new shift
working night shift. 

     Because I’m a single parent and it would take away from my
time I have with my son. (T. 43).

The claimant’s son is four years old.  The claimant maintains that when he was originally hired in

he told Jamie Patterson that he could not work evenings and explaining his reasoning of needing

to spend time with his son.  The claimant testified regarding his conversation with Jamie

Patterson when asked to work the night shift:

     I told him it wasn’t going to be possible.  I wouldn’t be able to
do it. 
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     He said it was all he had left for me to do.  It was the only
position he had left. (T. 44).

The testimony of the claimant reflects that he did not think the above was true, offering:

     Because there was nobody doing the job that I was doing during
the day.

     Yes, they had night dispatchers.

     I was dispatching [during the day], and then, there would be
someone that relieved me for two days a week for my off days. 
(T. 44).

The claimant maintains that the daytime dispatcher was an essential position at Flash Oil because

gas is delivered “twenty-four hours, twenty-four/seven”.  (T. 44). 

Mr. Jamie Patterson is the claimant’s first cousin.  The testimony of the claimant reflects

that he had several conversations with Mr. Patterson regarding the shift change:

     Yes, sir.  It’s just - - he said it was all that was available.  We
discussed it several times.

     We talked about different ways.  I was trying to find a way to
stay on day shift and it was not workable. (T. 45).

The claimant ultimately typed and submitted his letter of resignation to Flash Oil.  The claimant

filed a claim for unemployment benefits.  In applying for unemployment benefits, the claimant

testified:

     I told them that I’d quit, and then, I didn’t - - I’ve never filed
unemployment before, and I had gotten some advice from the lady
at the unemployment office.  She told me that there was a - - 

     There was a spot that I was given to write out explaining why I
quit or why I left. (T. 45-46).

The claimant explained that the reason he quit was the change of his work shift.  
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As to any conversation he had with Mr. Patterson about his resignation letter after

November 2012, the claimant testified:

     No.  He apologized about a video, and after the resignation
letter, I met him at his house once and we talked a little bit about
work and everything, and it just wasn’t workable after that. (T. 47).

The claimant explained that he received a cell phone video from Mr. Patterson the day he turned

in his resignation letter.  The video purports to reflect Jeff Phillips, an employee of Flash Oil who

works in the dispatch office, outside the office of Flash Market urinating on the claimant’s letter

of resignation. (CX #6).  The claimant explained that the offices of Flash Market and Flash Oil

are in the same building.  Notwithstanding the video the claimant has done other work for Flash

Market.  The claimant has not been offered any other jobs by respondent-employer. 

The claimant asserts that he has tried to find work within his restrictions:

     There’s a lighting supplier in Memphis I tried for, Able Electric
in West Memphis, C.L. Griffin in West Memphis. (T. 52).

The claimant offered that the salary range for someone with his level of skills as an electrician

would be from twenty to thirty dollars an hour.  The testimony of the claimant reflects that the

salary range for the types of jobs within his restriction are from fifteen to twenty dollars an hour. 

The claimant, who is twenty-seven years old, testified regarding his physical restrictions which

he attributes to residuals of the compensable injury:

     Occasionally, I can bend or kneel or stoop, and then, I have a
weight restriction of twenty-five, (25) to thirty, (30), pounds. (T.
53).

All of the claimant’s work-related medical bills have been paid by respondents, and the claimant

has no further scheduled medical appointment. 
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During cross examination the claimant acknowledged that his skill level is that of an

apprentice electrician.  The claimant testified that while he could work as an electrician without

the supervision of a master electrician, he would be unable to pull permits.  The claimant offered:

     I have a temporary journeyman’s card.  It allows me to work by
myself without an electrician being on the job. (T. 54).

The testimony of the claimant reflects that what prevents him from becoming an electrician is not

a lack of on-the-job training:

     It’s getting in my hours; it’s not lacking them.  I’ve got to get
them signed off on by the person that I went to school under. (T.
55).

The claimant testified that he already has the hours, but the person he went to school under is

refusing to sign off on them.  Other than electrical work, the claimant has also worked in

residential and commercial construction.   The claimant also has a state certification to calibrate

and work on gas pumps.  The claimant concedes that one of the places that he applied for a job

after leaving respondent dealt with working on the gas pumps.

Regarding his ongoing symptoms, the claimant testified that there are days he feels sore

in his neck with limitations on his range of motion.  The claimant described the afore sensation

as “crick-type”. (T. 56).  The claimant added regarding the afore:

     It’s not an everyday thing.  When it gets aggravated, it can be a
two or three to a week to two weeks. (T. 56-57).  

The testimony of the claimant reflects that at the time of his deposition he had a “slight pain” on

the level of a two or three on a zero to 10 pain scale.  The claimant has good days where the pain

is minimal for extended periods.  As far as any improvement in his symptoms since being

released by his doctor, the claimant testified:
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     I don’t know if they’ve improved.  The symptoms have gotten
better due to the lack of manual labor from what I understand. (T.
57). 

The claimant has no residual problems from the compensable injury to his lower back. 

The claimant testified that since his last visit to the doctor in June 2012, he has gone to

Coast to Coast Medical Clinic and been provided pain medicine.  The claimant is not now taking

pain medicine or muscle relaxer on a daily basis in connection with the compensable injury.

The claimant acknowledged that once he had the work-related restrictions he was allowed

to shift over from Flash Market Maintenance to Flash Oil in the Dispatch Department so that he

could continue to work.  The claimant acknowledged that once he went over to Dispatch there

was no written agreement or contract about what days or hours he was agreeing to work. 

The claimant retained use of the vehicle, cell phone, and gas card while he was off work

and receiving temporary total disability benefits.  As far as the appropriateness of the afore, the

claimant testified:

     Because I discussed it with them, and they knew that that was
my only means of transportation or contacting me by use of phone
or anything for my doctors’ appointments and everything, and they
continued to let me use the truck and cell phone. 

     Yes, for doctors appointments, and anything that I needed.  You
know, any - - I went to physical therapy.  It gave me a way to
physical therapy. (T. 62).

The claimant acknowledged receiving a commission based on dispatch calls handled and

on what the company made for that month.  The afore was in addition to his salary while working

at Flash Oil. (T. 63).  The claimant did not receive a commission while employed in the

Maintenance Department of Flash Market.  The commission payments were monthly, and the
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amount varied.  Regarding the afore, the claimant added:

     I mean, if the company made something, then, you got a bonus,
you know. (T. 64).

The claimant offered, regarding the range of his commissions:

     Maybe a hundred, (100), to two hundred, (200), to five hundred
(500). (T. 64).

The commission was paid by separate check. 

The testimony of the claimant reflects that when he worked in the Maintenance

Department of respondent-employer he performed all types of maintenance work, to include

work on gas pumps, ice machines, air conditioner units, signs, lights outside, and replacing

ballasts.  The claimant traveled all over a four-state area where Flash Market stores were located

[Arkansas, Mississippi, Alabama, and Tennessee] at different times.  The claimant acknowledged

that sometimes he would stay overnight on those trips.  The claimant at times stayed multiple

nights overnight sometimes depending on the project.  The claimant’s testimony reflects that the

longest he stayed away while working in the Maintenance Department at one block time was a

five-day week. (T. 66).  

The claimant testified that during his employment in the Maintenance Department of

Flash Market he typically worked  forty (40) hours a week, from 8:00 a.m. to 5:00 p.m., Monday

through Friday.  The claimant acknowledged that there was also a system in place where he

would be on call:

    That was for the first year that I worked until I was injured. (T.
67).

The claimant concedes that before he was injured on April 9, 2009, he was on call where he had
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a pager, from Friday to Friday, to cover the whole weekend and the rest of the week if an

emergency call came in.  The claimant offered that if he had received a call after midnight about

something being broken at a store that required fixing he would have gotten up to attend to it:

     Possibly.  I would have had to have gotten up, make a phone
call to get somebody to fix it if I couldn’t. (T. 67). 

The claimant acknowledged receiving “quite a few” calls outside his normal work hours.   While

in the Maintenance Department of Flash Market, the claimant acknowledged that sometime he

worked over into 6:00 or 7:00 p.m. , in the evening, depending on what he was doing. 

The claimant acknowledged that when he went over to the dispatch job at Flash Oil he

was sometimes required to work weekends, as well as work sometimes over until 8:00 or 9:00

p.m.   The claimant testified that the majority of the times he worked around those scheduling

issues to spend time with his son when working both the maintenance job and the dispatch job.  

The claimant noted that during the time he was on call, while working in the maintenance

department, he was with his son’s mother, adding:

     So, if I had a call in the middle of the night, she was there to
take care of him. (T. 69).

On other days when he worked past 7:00 or 8:00 p.m, the testimony of the claimant reflects that

he would make the choice not to go interrupt his son’s routine or:

     Some days, and some days she would pick him up for me and
he would be there whenever I got off. (T. 69-70).

The claimant concedes that he worked around whatever work required him to do and found a

way to see and spend time with his son. 

The claimant acknowledged that once he went to Dispatch at Flash Oil there was more
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than one incident where he messed up dispatching the trucks and doing his job on the day shift. 

The claimant concedes that it happened “possibly” more than five times, however denied that it

was a daily occurrence.  The described one incident where he messed up the work doing the

dispatch for Flash Oil:

     Yeah.  I mean, there would be - - maybe a store would run out
of gas, and it would be from something that I didn’t catch, and I
didn’t make the call soon enough. (T. 70-71).

The claimant concedes that the company lose money in such an instance.  As to the amount of

money that the company lost every time he missed a call as the above, the claimant testified:

     Well, it just depends on if it’s a Flash Market Store or if it’s a
customer store. (T. 71).

The claimant recalled messing up a dispatch job for Murphy Oil, one of Flash Oil’s biggest 

client:

     Yeah, and we worked it out with Murphy Oil where there was
no consequences for it. (T. 71).

The claimant acknowledged that Murphy Oil got upset about it, and that there were significant

texts between Jamie Patterson and himself.  The claimant disputed that Jamie Patterson discussed

moving him to the night shift because of the errors and mess ups.  Regarding the afore, the

claimant later conceded:

     I mean, he had said something about them, but he didn’t give
me that as a reason why I went to night shift. (T. 72).

The claimant acknowledged that the night shift dispatch job is less demanding than the day shift

because of the lower volume, and that the slow down gives time to catch up and be sure that calls

are not being missed.  Further, the claimant acknowledged that he would be paid the same
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amount on the night shift as he was paid on the day shift.  The claimant denies that the night shift

was probably a better fit for him as a dispatcher in light of the errors he had made on day shift,

offering:

     I wasn’t - - I mean, that’s not the first time a store ran out of
gas.  I mean, I’m not the only one who’s ran a store out of gas. (T.
73).

The claimant acknowledged that he turned down the night shift dispatch job which was

offered to him by Jamie Patterson, and that there’s not indication that he would not still be

working for Flash Oil doing the dispatch job but for that fact.  The claimant maintains that the

night shift would not work for him.  The claimant concedes that the reason he is not working for

Flash Oil is not due to his injury, but because of his preference of what shift he wanted to work:

     That’s not necessarily a preference.  It is a preference, but I also
have my son and I have no way to attend to him during those hours
that I would have to work. 

     I mean, I had no child care at night for him on the days that I
have him.  So, it’s completely impossible for me to work night
shift. (T. 74).

The claimant confirmed that he does not have custody of his son, and that there is not a

court order in place mandating or requiring any visitation at any certain time.  The claimant now

lives with his mother and did so before the April 9, 2009, accident.  The claimant’s son lives with

his mother.  The claimant acknowledged that during his deposition he relayed that while working

in Maintenance for Flash there was no real way to have a set visitation pattern because of the fact

that he would be out of town occasionally or on call.  The claimant testified regarding his current

visitation arrangement for his son:

     It is not broken down into every other weekend.  It’s, you know,
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as needed as we come up with it.  (T. 75).

The claimant’s mother works the day shift, from 7:00 a.m. to 4:00 p.m., at the tobacco store, and

does not have any type of night job.  As far as turning down any of the job assignments in the

past that required him to be out past 6:00 or 7:00 p.m. because of the child care, the claimant

testified:

     Let me rephrase that answer I just made.   I have turned down
stuff before, whether it means staying out of town and I had a prior
obligation to my son, yes, I’ve turned down assignments from
Flash Market regarding - - (T. 77).

The claimant’s son is in a day care.  The claimant concedes that if he kept the child during the

day it would probably save the child’s mother child-care costs.  At the time the claimant sent his

November 21, 2012, letter of resignation from the employment of Flash Oil, his child’s mother

was not in any type of day school or night school, and did not have any type of obligation that

would make her unavailable to watch him at night.  

The claimant could have also done some of the dispatching that was being offered by

Flash Oil on the night shift from his home.  The testimony of the claimant reflects that Flash Oil

would have let him work the days that he was available on the night shift.  Further, the claimant

acknowledged that Jamie Patterson offered to let him work while he looked for other work after

he sent the November 21, 2012, resignation letter and told them that he was leaving.  The

claimant did not take Mr. Patterson up on the offer, noting:

     Not after what happened after I turned in the resignation letter,
no. (T. 78).

The claimant concedes that Flash continued to pay his salary for three (3) weeks after his

resignation to give him some money while he looked for work. 
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The claimant acknowledged that when he hired into the position in the maintenance

department in 2008, by Harold Patterson, Jr., it was a salary position.  The claimant concedes that

at no time prior to leaving Flash Market and obtaining counsel did he challenge whether the pay

he agreed to and accepted was appropriate.  The testimony of the claimant reflects that before his

April 9, 2009, injury, there were weeks that he worked less than forty hours.  Further, the

claimant testified that if he had to miss work because of something related to his child or because

he wanted to go hunting the first day of deer season, he still received his full salary.  

The claimant did not keep track of the hours that he worked by time card, journal or

ledger, while he worked either at Flash Market or Flash Oil.  As far as the role of access to the

vehicle, cell phone, gas card, and insurance pay in his average weekly wages, the claimant

testified:

     I don’t know if that’s a benefit or as part of my - - made
everything worth my pay and everything.  It was - - I’ll put it this
way, it was - - whenever I hired on, say when I went to Flash Oil,
that was part of my pay.  That’s - - you know, that’s what he told
me.  So, that was - - keeping that truck, keeping the insurance and
cell phone, that was added into it. (T. 81). 

The claimant had health insurance, a benefit paid by the company, with Flash Market, and it

continued with Flash Oil.  The claimant testified that he is not attempting to add the health

insurance to his actual wages.  The claimant concedes that at one time he had to reimburse

respondent-employer for using too much cell phone data:

     Yes.  It had been overlooked several times and the lady taking
care of bills continued to pay it until it got really excessive. (T. 82). 

The claimant did not retain the truck once he left the employment of Flash Oil.  The claimant

acknowledged that he was informed by Jamie Patterson that he would either have to give up the
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truck or pay for it starting the first of 2013.

The claimant’s testimony reflects that for the most part he can perform the work of an

electrician.  The claimant has applied for work with Ables Electric, a company the he worked for

before working at respondent-employer Flash Market. The testimony of the claimant reflects that

his job prospect of going to work for Ables in the spring once the weather clears up and they pick

up is pretty good.  The claimant offered that he would earn a journeyman’s pay of about $15.00

to $20.00, per hour.  The testimony of the claimant reflects that appropriate personnel of Ables

Electric is aware of his injury and restrictions.  At the time of the claimant’s pervious

employment by Ables Electric he was an apprentice and received minimum wages of $7.00 per

hour. 

The testimony of the claimant reflects, regarding the electrical projects that he has done

for Jamie and Shane Patterson:

     Jamie, I ran power in his backyard for a basketball goal light
and a pitching machine.  For Shane, I fixed some shorts at his
house.  That was something I called electrical shorts in the wall,
and I also wired in some score boards at the girl’s club for Shane
and that was - - I don’t know if that was for Shane or Flash Market. 
I got paid out of Flash Market for it. (T. 88-89).

The claimant testified that the work he did on the scoreboard did require him to climb a ladder. 

The testimony of the claimant reflects regarding his earnings from the work at Jamie’s:

     It was material and everything, it was right at almost a thousand
dollars.  It was nine hundred and something dollars. (T. 89). 

The claimant was uncertain of the amount he was paid in connection with the work he performed

for Shane Patterson, adding:

     I don’t remember the total bill, but I had hired help on both of
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those jobs to do the manual part of it and that I couldn’t do. (T.
90).

The claimant estimated that it took two (2) days to do the work of Jamie Patterson; a half day to

address the shorts at Shane Patterson’s house, and four to five days at the girl’s club.  The

claimant has continued his hunting and fishing activities since the April 9, 2009, accident. (T. 91-

92).

The claimant acknowledged that during his deposition he relayed that he was over the

video incident, and that it was no big deal.  The claimant concedes that he had a type of joking

relationship with Jamie and Jeff, the individuals pictured in the video.  The claimant

acknowledged playing practical jokes on Jeff. (T. 93-94).

During further direct examination the claimant testified regarding his prospects of

employment by Ables Electric:

     They told me they’d like me to come to work for them.  It was
slow right now.  He don’t even have enough work for his own
workers, but as soon as things picked up, I was to stay in touch
with him.  (T. 98).

The claimant also elaborated on his discussion with Jamie Patterson about doing the night

dispatch job from home:

     Jamie said that I would be allowed - - you know, let’s say in the
morning, if I was supposed to be at the office at 6:00 or 7:00, he
would let me work from home for a couple of hours and give me
time to get my son up and prepared for the day care of something
of that nature. 

     Why wouldn’t that work; to allow me to work?  It would work
for working at home for a couple of hours.  I’m not as comfortable
doing the job that I was given to stay at home the full time and do
it.  It was easier for me to do it at the office. (T. 99). 
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The claimant acknowledged that he was never told that he could do the job full time from home.  

During further cross-examination, the claimant testified that he was told that he would be

receiving an increase in pay of $200.00 to $250.00, per week when he went from Flash Market

maintenance to Flash Oil dispatch.  The claimant offered, regarding the afore:

     Well, they also increased because I got paid differently.  So, I
didn’t really compare them. (T. 102).

The claimant agreed that he got paid more.  The claimant disputed the flexibility element in the

night shift dispatch as relayed to him by Mr. Jamie Patterson:

     They weren’t completely flexible.  He told me a schedule and I
turned down the schedule.  It wasn’t any time.  He gave me a
schedule.  He may have been flexible about what time I could go
into work that day, but it was all night-shift work. (T. 104-105).

Jamison Dean Patterson, President of Flash Oil Company, testified that he is also an

owner in a trust, Patterson Family Trust, which actually owns Flash Market.  The testimony

reflects that collectively family members and members of the trust own and operate Flash Oil. 

Mr. Patterson served as the claimant’s supervisor the entire time that the claimant worked at

dispatch at Flash Oil. 

Mr. Patterson elaborated on the circumstances of how the claimant ended up working in

Flash Oil doing dispatch work:

     Well, after he was - - after his injury and he was unable to do
his duties in Maintenance, at one point whenever I took him on, he
was in the office entering data into a computer every day.  He
would come in and do that, and we were running out of things for
him to do, and in the course of a meeting, I said, “Well, you know,
I need another guy in dispatch.  Why don’t we give Cliff a try back
there.  I’d be glad to take him on.”  And we did so.  (T. 107).

The testimony of Mr. Patterson reflects that the change in jobs resulted in an increase in the
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claimant’s base salary:

     Well, dispatchers make more money than our maintenance guys
do, and their job is much more important; so, his pay was raised.
(T. 107).

Mr. Patterson testified regarding the required duties of the dispatch position:

     Dispatchers are responsible for maintaining inventory levels,
either not too high or not too low at a number of locations as well
as maintaining driver relationships and dispatching trucks to pick
up the fuel at the right price from the right terminal and deliver it to
the locations before they run out of product and not before they
can’t handle it. (T. 107-108).

The products involved are gasoline and diesel fuel.

The testimony of Mr. Patterson reflects that there was never an agreement or contract that

the claimant would only work certain hours on certain days when he was hired on in the dispatch

position at Flash Oil:

    No.  At first when he came back, although his schedule did
change a number of times while he was back there, at least three, to
my knowledge.  It may have been more than that.  I would have to
go back and look.  He originally came back and was answering the
phone for us only, and he worked 8:00 to 5:00 Monday through
Friday during the period, and I’m not for sure how long that lasted,
and then, at some point, he became knowledgeable enough to move
on to other duties in the dispatch, and as he got more duties, we
eventually put him on a regular dispatcher’s schedule.  That’s fairly
new - - those positions are fairly new in our company.  For years, I
did the dispatching, all of it myself; and so, we changed the
scheduling for those guys day and night and what days and how
they worked a number of times.  And their schedule would be X
number of hours a day at the office and it may have been 6:00 in
the morning or 5:00 in the morning until whenever they completed
their tasks, which, you know, if that took six or eight hours.  And
then, from that point until the night shift came in, they would be on
call.  Sometimes that would be until ten o’clock at night. 
Sometimes that would be less, but it was typically a twelve-hour
day total time, twelve to thirteen-hour day, and at the point when



23

they completed their dispatch duties, they could leave and be on
call as long as they had access to an internet connection and a
telephone. 
(T. 108-109).

In addressing the amount of the claimant’s pay increase when he went from maintenance to

dispatch, Mr. Patterson testified:

     It would have been roughly ten thousand dollars, ($10,000.00),
a year, ten to - - plus commission; so, it would have been ten, (10),
to fifteen thousand, (15,000), a year. (T. 109).

Mr. Patterson added regarding the commission/bonus:

     Bonus is based off the bottom line of the trucking company, and
I believe that he was on - - and I’m not a hundred percent positive,
I believe he was on a half a percent [of net profit]. 

     Yes, sir, and that was - - you know, dispatchers have a direct
impact on profitability because, you know, they’re dispatching
number of loads.  So they have a huge control on gross freight
revenue, and they’re also, in addition to that, seeing to it that guys
are taking their equipment for preventative maintenance, they’re
scheduling preventative maintenance.  It is a rather complicated,
difficult job. 
(T. 109-110).

Mr. Patterson confirmed the claimant’s testimony regarding the range of his bonus/commission

checks.

Mr. Patterson testified regarding the integral role of access to the cell phone to the

dispatcher job at Flash Oil:

    He does.  The cell phone is very - - much more important on the
dispatch side than it was on the maintenance side and it was - - you
know, it was a work perk or benefit, I guess you would say, but at
the same time, it rang a lot.  So, you could classify that anyway
you’d like. (T. 110-111).

Mr. Patterson’s testimony reflects that it was very possible that the individuals in the dispatch
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position would be required to work over into the evening on some occasions, adding:

     That would be very possible.  You know, at some point - - you
know, those guys are on 6:00 to 6:00 and they leave at 6:00.

     At no point are they staying past 6:00, unless they just choose to
hang around.  During his period there, we were in a period of
transition and developing those work responsibilities for those
dispatchers and there would have been times when he didn’t have
his work completed that he worked.  You know, we’re very
flexible back there.  So, if he had something to do during the day
and he wanted to leave, there may have been times when he had to
leave during the day to do this or that and he decided to come up
there late at night and work, and that’s very possible as well.  But
yes, sir, he could have been there after seven o’clock. (T. 111-112).

Mr. Patterson testified that the claimant’s average weekly hours in dispatch could range from a

minimum of forty-eight to sixty hours a week.  Mr. Patterson added:

     Yes, sir.  You know, that’s about what they work is forty-eight
to sixty hours a week, and then, you know, that includes their on-
call time. (T. 112).

Mr. Patterson testified regarding some of the problems the claimant ran into completing

job tasks requested of his as a dispatcher:

     Yes, sir.  I would not categorize him as a bad employee.

     You know, I don’t want that to be reflected here because, you
know, I think I told you that, that I would not categorize him as a
bad employee.  He came to work for me.  You know, he may have
had issues on the maintenance side, but he did not work for me at
that time.  When he worked for me, he came to work when he was
supposed to, and he left work when he was supposed to.  The
things he struggled with for me was being able to handle the tasks
at hand and he really - - you have to be able to do multiple things at
one time and be looking out twenty-four, forty-eight, or seventy-
two hours and sometimes even longer in order to do the job
effectively, and it’s not for everyone.  If we went and pulled
employee records, we would say I probably went through nine
dispatchers in trying to find the right group of guys and it’s really
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tough, and it doesn’t have anything to do with intelligence.  Some
people or one of the guys we have that’s able to do the task in my
opinion would not be classified as an overly intelligent man, but
he’s able to multi-task and has a common sense approach and can
see out.  And he would struggle with those things.  He might not
miss this here or that there, and it’s a very repetitious job.  You
have to do the same things a certain way every time and if you
don’t do those things, it would cause a problem.  So, a lot of times
what we’ll do is the day shift has all the responsibility of building
loads, planning loads, planning dispatches.  The night shift is
almost a care giver to give the day shift guy some sleep.  So, the
night shift guy would come in, and he - - he’s there to look over
and try to see if he sees anything the day shift guy may have
missed.  And he’s also there to answer the phones at night, assign
ETAs to locations; so, stores don’t call to take the telephones.  But
the day shift guy is the brain of the job, and the guy that kind of
makes it all work.  And we would typically start guys at night and
give them an opportunity to develop, and then, over time if they
develop or we see potential, then, we move them to day.  There has
been times when we’ve had guys on the day that we’ve move to
night, and then, moved them back to day to give them a time that -
- you know, a break away from the hustle and bustle.  I think he
would even say that the day-shift portion of the dispatch duties are
extremely stressful and much different and faster paced than the
night shift. (T. 112-114).

The testimony of Mr. Patterson reflects that on a weekly basis the claimant had instances where

he messed up a dispatch.  Mr. Patterson continued, regarding the afore:

     In fairness to him, sir, and, you know, I don’t know what side
I’m supposed to be on here, this is family and it’s horrible in my
opinion, but, you know, in fairness to him, everyone at times has
issues back there.  You’re going to miss loads.  Where he would
fail would be not just that he missed the load.  You know, there’s a
reason - - you know, you come in and you do things a certain way,
like I spoke to you earlier.  Let’s say he missed a load today for a
store in Dyersburg, Tennessee, in the morning if he comes in and
does the process, part of the process is, is going back to all those
stores and making sure that he didn’t miss a load, and then, if he
missed a load, going back and fixing that problem.  His issue
would be that he didn’t get back and correct the problem.  I would
say I’m as good at it as anybody there is probably in the country, I
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will miss a load, but if I’m doing the job every day, if I come in
behind and look, I’m going to catch the error, and that’s where he
was struggling for the most part was coming back in behind and
being able to put the whole thing together.  And my thought was, is
that, eventually, he would be able to do that.  That if we could
move him to nights, it would give him some time to kind of grow a
little bit, get a little older, get more familiar with what was going
on back there, and then, and then, we could bring him back to day
shift and he would be fine.  I had that conversation with him.  He
knows were he stood with me and what I thought of his potential
going forward. 
(T. 114-115).

As to whether the claimant was aware of the above with the night shift move, Mr. Patterson

testified:

     Well, I thought it was, sir.  I apologize.  I thought that was the
case.  I heard his testimony that he didn’t understand that.  I don’t
know how he didn’t understand that, you know, but I felt like I was
pretty clear that I felt like that night shift was a better fit for him. 
We can offer some flexibility.  We had two single dads that had
that position for over a year that had full-time custody of their
children that worked from home that we were able to make things
work.  He had increased his role in his son’s life.  There would
have been a lot more flexibility in things that could have been done
on the night shift, and I thought it would have been a better fit for
him at the time. (T. 115-116).

Mr. Patterson elaborated on the flexibility aspect:

     We would have - - and I would think he would testify to the fact
that we were willing to try anything.  So, I would say any flexibility
that he asked for would be available, and I think that we have a
track record of backing that up.  If you look at the other employees
that have worked there, if you take anything from Thomas Ables,
who was a dispatcher for us for a number of years, that ended up
dying of cancer that we kept on payroll even if it was just to come
in there and file papers at his full salary until his death all the way
to guys that we employ that are single fathers that we allowed them
to work from home or leave and go pick their child up, leave and
go take their kid to school, to get their kid when they were sick and
either take them home and work from home or allow them to come



27

to the office.  Flexibility in our company are two things that I feel
like the record would show are synonymous with each other. (T.
116-117).

Mr. Patterson testified that the claimant was given the ultimatum that he had to work

night shift or he could not work.  As far as specific days or hours, Mr. Patterson offered:

     I know we were discussing Sunday, Monday, Tuesday - -
Sunday, Monday, Tuesday, Wednesday at one point.  I don’t know
the specifics of those conversations.  I do not recall telling him that 
“If you didn’t work at the office, then, you will not work.” (T.
117).

Mr. Patterson’s testimony reflects regarding the claimant’s response when offered the night shift:

     I know Cliff don’t make rash comments.  So, his initial
response was that he needed to think about it and he needed to talk
about it.  We had a lengthy discussion - - well, I wouldn’t say
lengthy; at least a ten-minute discussion about his son and his
needing to talk with her, the mother of his child, and then, he came
back to me the next day and told me he didn’t think that it was
going to work for him.  He also told me that day, if I remember
correctly, that he didn’t think it would work for him before he went
home and thought about it.  (T. 118).

As to whether he relayed to the claimant during the above conversation the flexibility of the

company to the extent “we can work with you”, Mr. Patterson testified:

     To my knowledge, you know, I can’t state that for a one-
hundred-percent fact.  I have a hard time believing I did not. 
Again, that track record speaks for itself.  His co-workers are single
fathers.  They’ve been offered the flexibility.  I don’t know why we
wouldn’t have offered it to him.  But I did state for him that is the
only position - - I know that unequivocally that that would be the
only position that we would have for him would be the night shift
in some form or fashion. 

     Because I felt that was the better fit for him at this time. 
(T. 118-119).

The testimony of Mr. Patterson reflects that mistakes in the dispatch always cost the company
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money.  Flash Oil was fined a number times by one customer, Murphy Oil, for not getting loads

to them due to the claimant’s errors.  Regarding the fines by Murphy Oil, Mr. Patterson testified:

     Five hundred dollars, ($500.00).  And they paid - - and they
charge you for the downgrade of premium to unleaded price.  So,
they sell premium at the regular price, and they charge us for that.
(T. 120).

The testimony of Mr. Patterson reflects regarding his conversation with the claimant

about the claimant’s use of pain pills:

     The conversation we had when he first - - well, in regards to
pain pills, we had a couple of those over his time there.  He had not
taken any for a long time to my knowledge from my conversations
with him.

     Yes.  Now, when he first came back, he - - he did have to take
pain pills, but he did not, to my knowledge, for six months -  - the
last six months - - well, and I hate to put a time on it, because
that’s not fair, but for a long period of time at the end of his
employment, he was not taking pain pills and very functional at his
ability to be coherent at work. (T. 120).

Regarding the claimant’s role in practical joking at Flash Oil, Mr. Patterson’s testimony

reflects:

     Yes, sir.  Obviously, it’s something that we need to re-evaluate,
but we have - - you know, over time between him and for sure one
of my younger brothers and some of the other guys, there’s always
been a little bit of a joking atmosphere, and we’ve always, we’re
all fairly close knit around there, mostly a lot of family and a lot of
long tenured eighteen and twenty-year employees, and there is a
joking atmosphere at times; everything from playing jokes on guys
to throwing fire crackers under their desk while they’re working,
and not just him, everybody that’s back there, and obviously, we
should re-evaluate that. ( T. 121).

Mr. Patterson testified regarding one specific incident joking in which the claimant participated:

     I can’t.  I know - - the one specific instance I know of has to do
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with the powder in Jeff’s desk.  I know of that instance
specifically.

     Is the guy [in the video] you - - yes.  And you know, I think if
I’m not mistaken, that was a joke that he played on Jeff because
Jeff had played a joke on him, and I can’t remember the specific
details of those things.  You know, after he resigned that day, Jeff
was in my office and he said, “You know, it’d be funny if we” - -
you know Harold, Junior, and Jeff were two of the guys that Cliff
played pranks with and - - 

     So, Jeff was sitting in my office, and he said in a light hearted
way, “you know, I’ve got to go to the bathroom, I ought to pee on
Cliff’s resignation letter.”  And I said, “Well, you can’t do that, but
here’s a blank piece of paper and let’s do that.”  And that was the
dumbest decision of my career, and I’m the dummy that went out
there and filmed it, and I was the guy that sent it to Cliff and I
meant to send it to Harold, Junior, and I sent it to Cliff, Junior, and
it was a mistake.  I called him immediately, and I felt like - - you
know, Cliff is a pretty sensitive guy and I felt like it - - you know,
even though it was in jest and with the magnetism of the day that I
felt like that he - - that it might would hurt his feelings even though
he is typically involved in those pranks and would understand it
after, and that’s why I felt it was important that I call, and I called
him immediately, and I also - - I apologized to him in person.  I
said, “Man, that was just kind of unprofessional and I shouldn’t
have done that.”  And I’m embarrassed by it.  (T. 121-123).

The testimony of Mr. Patterson reflects that before the claimant’s deposition was taken during

which the incident was bought up, the claimant had not spoken of it since the apology. 

During cross examination Mr. Patterson acknowledged that having access to a gas card

constituted a benefit to the claimant.  Regarding the vehicle, Mr. Patterson testified that at the

time it was provided to the claimant by Flash Market it was new, adding:

     Yes, sir, that’s typical.  We replace those maintenance vehicles
from time to time.  It may have been time to replace a vehicle or
we may have been adding a maintenance vehicle at that time, but
that’s not abnormal, sir. (T. 126).
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Mr. Patterson acknowledged that access to the vehicle for personal use was an additional benefit

to the claimant, as well as the cell phone. 

The testimony of Mr. Patterson reflects, regarding the conversation with the claimant

about retaining the vehicle at the time he moved from Flash Market maintenance to Flash Oil:

     Yes, at one point we’d even discussed him being able to do
some maintenance work in addition to working in dispatch.  Now,
he stated that he did go out on electrical calls from time to time,
and I was unaware of that.  I could think of maybe one, but, you
know, I’m not over the maintenance department and if someone
approached him without my knowledge and asked him to go do
something, it’s possible that he could have done a few tasks.  I can
think of a gas price sign that we were having an issue with in
Marion that he went and took a look at for me that I asked him to
do and there may have been a few others, but as a rule, he was not
a maintenance employee and we decided that until he, you know,
was able to completed his dispatch duties, there was no reason to
give him other things on his plate because dispatch was much more
complicated and a tougher task than we had anticipated for him.
(T. 127).

Mr. Patterson denied that allowing the claimant to keep the vehicle once he was transferred over

to Flash Oil was in lieu of monetary compensation:

     No, because we gave him a pay raise that was equal to what we
were paying other dispatchers or in line with what we were paying
other dispatchers.  So, the vehicle had nothing to do with the
change in job.  The change in job came with a change in pay, plus
commission, which had to do with the job.  The vehicle itself had
zero to do with that. (T. 127-128).

As far as the claimant continuing to keep the vehicle, with insurance on it being provided, as well

as the gas card once he move over to Flash Oil, Mr. Patterson offered:

     I wouldn’t classify it as indirect compensation.  You know - -
you can look at it in any manner that you’d like.  He was able to
keep the vehicle because he was a first cousin of the principals,
period.  Had he been anyone else, that would not have happened. 
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     You know we had another instance - - we have precedence with
Bruce Williams of which we offered him to purchase his vehicle,
and we did that with him.  Now, we did go down that road with
Cliff in the end, but that is not - - the reason he kept it for the
period that he kept it was based on his ties to the family. (T. 128).

Mr. Patterson’s testimony reflects that the above held true with respect to the claimant ‘s

employment with Flash Oil:

     Yes.  If he would have been in maintenance, then, that’s a
different story, and I can’t testify to maintenance, because I’m not
in charge of maintenance. (T. 128).

Mr. Patterson testified that the claimant’s continued access to the vehicle and gas card was more

in line with a gift at Flash Oil.

While uncertain if all of the maintenance people that work at Flash Market were provided

with a vehicle, Mr. Patterson acknowledged that some of them are.  Mr. Patterson testified that

those individuals in maintenance at Flash Market that are provided with vehicles use them on the

same basis as the claimant did when he was so employed – personal and work-related use. (T.

129).

Mr. Patterson concedes that the only concern that the claimant relayed to him in not

taking the night shift dispatch job was the situation with his son:

     That was the only thing that he articulated to me was that he
would not take the job based off of his - - he said - - his direct
quote to me was, “That will not work for me.” (T. 130).

Mr. Patterson denied that at the time he hired the claimant at Flash Oil the claimant relayed that a

main concern was his son:

     We had a number of conversations about his child, and I know
that his time that he spent with his child while he was at Flash Oil
did increase from when he was in the Maintenance Department. (T.
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130). 

The testimony of Mr. Patterson reflects that “unequivocally” the only position available

for the claimant was the night dispatch job, however he added that the claimant would not be

permanently in the night dispatch position.  Mr. Patterson’s testimony reflects that the dispatch

position is basically two twelve-hour shifts – a day dispatcher and a night dispatcher, adding:

     Well, you’re at least on call for twelve hours.  You’re not tied to
a building, sir.  We had no dispatchers for a number of years, and I
did it seven days week, three hundred and sixty-five days a year.  I
have four children who play ball, and we have ball tournaments all
over the country, and I did it from everywhere, including the beach
in Aruba.  So, yes, you have the telephone and a computer for
twelve hours a day at least, yes. (T. 131). 

As to whether it would be preferable for someone with the claimant’s skill level to work out of

the office as opposed to at home, Mr. Patterson testified:

     It just depends on his environment.  You know, I would agree
that it is easier to do the job in peace and quiet.  The office is not a
peace and quiet place if you’ve been there.  It’s very loud.  I
personally prefer to do that job from the house in my recliner with
a laptop and all my children in bed.  So, I don’t think that that’s a
fair statement, no, sir.  (T. 132).

Holly Dawson, the payroll clerk for Flash Market, testified that in the afore position she is

familiar with the claimant’s pay rate at the time he left Flash Oil.  The testimony of Ms. Dawson

reflects:

     He was making - - I wrote it down - - twelve hundred and fifty-
two dollars and thirty-three cents, ($1252.33), bi-monthly. (T.
134).

The claimant’s annual salary was thirty thousand, fifty-five dollars and ninety-two cents

($30,055.92).  The afore salary was strictly payroll, and did not include profit sharing bonuses or

performance bonus. 
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During cross-examination Ms. Dawson testified that part of her job responsibilities

included paying the notes of the vehicles of respondent-employer.  As to her familiarity with the

2008 vehicle that the claimant drove, Ms. Dawson testified:

     Well, not personally, but all our maintenance men - - when he
worked for Flash Market he was a maintenance man. 

     They were all provided a vehicle. (T. 135).

In addition to the vehicle, Ms. Dawson testified that the maintenance people were provided a cell

phone.  Ms. Dawson’s testimony further reflects:

     No, we pay everything for the vehicle, the tags, the insurance,
the notes, everything.  They’re our vehicles.  We own them. (T.
135).

As to value of the vehicle provided to the claimant by respondent during his employment with

Flash Market, Ms. Dawson offered:

     I mean, I’m sure twenty something thousand.  It was pretty - - a
work truck. (T. 135).

Ms. Dawson noted that most of the vehicles were bought brand new.  As to the value to the

employee of being provided a vehicle with a gas card , Ms. Dawson testified:

     Well, I mean, it’s just part of their job.  I mean, it’s their job to
travel.  So, of course - - (T. 136).

The medical in the record reflects that the claimant was seen by Dr. Samuel R.

Schroarlucka at Tabor Orthopedics on April 14, 2011.  The office note relative to the afore visit

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. Lafitte is seeing me for
the first time today.  He has extensive records for his particular
problem, which I have reviewed.  He has had over two years of
pain from an initial injury in 2009.  The initial injury occurred
while he was at work pulling some wire in a hole and began having
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a significant amount of back and neck pain that was very severe
and continued to worsen.  Since that time he has been under the
excellent care of Dr. Sorensen.  Dr. Sorensen has performed
several epidural steroid injections in his cervical spine the second
one of which helped very much.  He has also tried physical
therapy, which helped to some degree.  He recently saw Dr. Ashley
Park who recommended an EMG study of his bilateral upper and
lower extremities.  Of not, Dr. Sorensen did recommend another
epidural steroid injection but it was denied by Mr. Lafitte’s
workers compensation insurance company.  

Today, he specifically complains of neck pain as well as left
shoulder blade pain.  He does say that both shoulders can hurt any
given day but today it seems more like his left shoulder.  He also
feels like “spiders” are crawling up his back and this gives him a
significant amount of pain.  He does complain of some numbness
in his left hand but he says this comes and goes and can also be felt
in his right hand.  He has had one episode of severe left arm pain
and weakness that has since resolved.  He feels like his neck pain is
worse now than it was one year ago.  His other complaint is of low
back pain and left leg pain that is in his posterior thigh and goes
down into his posterior calf.  He has had right leg pain until very
recently where it has since moved to the left side.  As described
earlier, he has had two epidural steroid injections in the cervical
spine, the second one of which helped for a couple of months. he
has not had a lumbar epidural steroid injection however.  He
currently takes Lortab as well as Flexeril and has been on Lortab
for about one year. 

Regarding his job, he is an electrician but is now mainly
supervising other electricians since he is on light duty. 

*          *          *

PHYSICAL EXAMINATION: Generally well-developed, well-
nourished male.  It is fairly difficult to get information from him
but he is in no acute distress. .    .    .

*          *          *

Musculokeletal:   Cervical spine exam reveals it is nontender to
palpation.  He has severely decreased range of motion.  Lumbar
spine has full range of motion.  Nontender to palpation.  Negative
straight leg raise, bilaterally.  Bilateral lower extremities reveal full
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range of motion of the hips and knees, bilaterally.  Nontender to
palpation.  Bilateral knees are ligamentously stable. 

*         *          *

RADIOGRAPHIC STUDIES: MRI scan of the cervical and lumbar
spine were reviewed with the patient today.  Cervical spine MRI
revealed a mild disc bulge at C5-6 and a very large disc herniation
at C6-C7, which is significantly encroaching on the left lateral
recess.  This causes fairly severe canal and lateral recess stenosis. 
Lumbar spine MRI was essentially normal with just some mild
degenerative changes but no stenosis. 

ASSESSMENT and PLAN:
1. Neck pain with a very large disc herniation at C6-C7 on the

left.
2. Low back pain and bilateral lower extremity radiculopathy.

I have explained to Mr. Lafitte that although he does have a very
obvious finding on MRI that would cause a lot of arm/radicular
pain he really does not have the symptoms that would correlate
with the disc herniation.  The majority of his pain is in his neck and
shoulders.  I do agree with Dr. Sorensen in that several weeks he
did have a significant amount of radiculopathy running down his
left arm but since then this seems to have subsided.  Therefore, at
this point I do not think surgery would be a good answer for his
neck symptoms as surgery for neck pain historically has very poor
results.  Regarding his lumbar spine, he has no significant findings
on MRI that would explain his pain, and there is obviously no
surgical answer for his lumbar spine problem.  The only thing I
would recommend is to agree with Dr. Park and go ahead and order
an EMC/NCV of both is upper and lower extremities to see if he
has radiculopathy that is noted on the study.  Hopefully, it will help
us get some answers to try and figure out why Mr. Lafitte has had
such significant problems for the last two years. . . . . (CX #1, p.
20-22).

The claimant was again seen by Dr.  Michael J. Sorensen at Orthomemphis on July 6,

2011, for a reevaluation of his cervical and scapular pain, left arm pain and low back pain.   After

reciting the claimant’s medical history with respect to the April 9, 2009, injury and treatment

received in connection with same, the July 6, 2011, report of Dr. Sorensen reflects, in pertinent
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part:

ASSESSMENT:
1. Herniated disc, large extruded C6-7, with neck, shoulder

blade and left upper extremity symptoms, although
primarily axial symptoms.

2. Lumbar disc bulging L5-S1 with some sciatica symptoms
but no neurologic deficits.  

RECOMMENDATIONS:
1. If surgical intervention is not recommended or performed,

the patient could be considered at maximal medical
improvement today.  From a clinical standpoint I would
recommend the following restrictions to be permanent
based upon diagnosis and clinical impression.  Lifting
infrequently, 25-35 pounds, occasionally 25-10 pounds,
frequently 10 pounds or less. . .  (CX #1, p. 30-31). 

On July 26, 2011, Dr. Sorensen issued an impairment assessment of the claimant in connection

with the April 9, 2009, compensable injury, with the same being 7% to the body as a whole. 

Respondents accepted and commenced payment of indemnity benefits to correspond with the

rating. 

The record reflects the presence of the claimant’s wage records for payments received

during his employment by respondent-employer Flash Market.  The afore reflect that the

claimant’s gross earnings were $850.00, bi-weekly.  The claimant commenced his employment

with respondent on June 23, 2008, and sustained his injury April 9, 2009. (CX #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports, other documentary evidence and the

video, application of the appropriate statutory provisions and applicable case law, I make the

following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 9, 2009, the employment relationship existed during which time the 

claimant sustained injuries to his cervical and lumbar spine arising out of and in the course of his

employment.

3. The claimant earned an average weekly wage of $650.00, generating 

compensation benefit rates of $434.00/$325.00, for temporary total/permanent partial disability.  

4. The claimant reached the end of his healing period on July 6, 2011, with residual 

permanent anatomical impairment of 7% to the body as a whole.

5. The claimant has failed to sustain is burden of proof by a preponderance of the 

evidence that he has sustained wage loss disability as a result of the April 9, 2009, compensable

injury.  

6. The respondents shall pay all reasonably necessary and related medical expenses 

arising out of and in connection with the treatment of the claimant’s compensable injury of April

9, 2009.

7. The respondents have controverted the difference between the claimant’s 

appropriate compensation benefit rates for temporary total and permanent partial disability

benefits and the rate at which they actually paid the afore corresponding indemnity benefits.

CONCLUSIONS

The compensability of the injuries that the claimant sustained to his cervical and lumbar 

spine on April 9, 2009, is not disputed.  The claimant asserts that as a result of the compensable

injury he is entitled to additional workers’ compensation benefits, to include wage loss disability

benefits.  Further, the claimant maintains that he was paid indemnity benefits at an erroneous
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rate.  Respondents maintain that all appropriate benefits have been paid, and assert an

overpayment of indemnity benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensation Benefit Rate

Ark. Code Ann. §11-9-518 (Repl. 2012) provides, in pertinent part:

(a) (1) Compensation shall be computed on the average weekly
wage earned by the employee under the contract of hire in force at
the time of the accident and in no case shall be computed on less
than a full-time workweek in the employment.

(c) If, because of exceptional circumstances, the average weekly
wage cannot be fairly and justly determined by the above formulas,
the commission may determine the average weekly wage by a
method that is just and fair to all parties concerned.

In the present claim, the evidence preponderates that in addition to his bi-weekly salary of

$850.00, while employed by respondent-employer Flash Market, the claimant was also provided

an automobile, gas card, and cell phone.  While it is undisputed that the vehicle, gas card, and

cell phone were all used by the claimant in the discharge of his employment duties in the

maintenance department, the claimant use of the afore was not limited to work-related activities.  

The claimant did not own a personal vehicle, and used the vehicle furnished by

respondent-employer for personal use as well as work activities.  Likewise, the claimant was

provided a gas card by respondent-employer which he used to fuel his respondent-provided

vehicle for both work-related duties and personal travel.  The claimant presents credible

testimony of the amount of gas used during the course of a typical week devoted to personal
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activities which was placed on the gas card.  Further, the evidence reflects the amount of use of

the cell phone plan which the claimant devoted to personal use.  The afore personal use of the

vehicle, gas card and cell phone plan was sanctioned by respondent-employer Flash Market, and

the cost associated with same paid by respondent-employer Flash Market.  

Ark. Code Ann. §11-9-102 (19), provides, in pertinent part:

“Wages” means the money rate at which the service rendered is
recompensed under the contract of hiring in force at the time of the
accident, including the reasonable value of board, rent, housing,
lodging, or similar advantage received from the employer .   .   . 

The evidence preponderates that when the reasonable value of the claimant’s personal use and

access to the respondent-employer provided vehicle, gas card, and cell phone plan are

considered, the amount of the claimant’s average weekly wage is increased by $225.00, to a total

of $650.00.  The afore generates compensation benefit rates of $434.00/$325.00, for temporary

total/permanent partial disability.  The respondents paid indemnity benefits to the claimant at the

erroneous rats of $287.00/$215.00, for temporary total/permanent partial disability.  Respondents

have controverted the difference between the appropriate compensation benefit rates and the

underpaid erroneous rates.

Wage Loss Disability Benefits

Wage loss disability is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  The Commission is charged with the duty of determining

disability based upon consideration of medical evidence and other matters affecting wage loss,

such as the claimant’s age, education, and work experience.  SSI, Inc. v. Lohman, 98 Ark. App.

294, 254 S.W.3d 804 (2007).

Ark. Code Ann. §11-9-522 (Repl. 2012), provides in pertinent part:
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(a) A permanent partial disability not scheduled in §11-9-521 shall
be apportioned to the body as a whole, which shall have a value of
four hundred fifty (450) weeks, and there shall be paid
compensation to the injured employee for the proportionate loss of
use of the body as a whole resulting from the injury.

(b)(1) In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission
may take into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age,
education, work experience, and other matters reasonably expected
to affect his or her future earning capacity.

(2) However, so long as an employee, subsequent to his or her
injury, has returned to work, has obtained other employment, or
has a bona fide and reasonably obtainable offer to be employed at
wages equal to or greater than his or her average weekly wage at
the time of the accident, he or she shall not be entitled to
permanent partial disability benefits in excess of the percentage of
permanent physical impairment established by a preponderance of
he medical testimony and evidence.

(c)(1) The employer or his or her workers’ compensation carrier
shall have the burden of proving the employee’s employment, or
the employee’s receipt of a bona fide offer to be employed, at
wages equal to or greater than his or her average weekly wage at
the time of the accident.

(2) Included in the stated intent of this section it to enable an
employer to reduce or diminish payments of benefits for a
functional disability in excess of permanent physical impairment,
which, in fact, no linger exists, or exists because of discharge for
misconduct in connection with the work, or because the employee
left his or her work voluntarily and without good cause connected
to the work.

The claimant’s April 9, 2009, compensable injury resulted in a permanent physical

impairment of 7% to the body as whole.   As reflected above, at the time of the claimant’s

compensable injury he earned a total average weekly wage of $650.00, which included the

reasonable value of the personal use of the vehicle, gas card, and cell phone plan. 
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The claimant ceased working in the maintenance department of Flash Market, when after

reaching the end of his healing period work was no longer available for him within his physical

restrictions from the compensable injury.  Thereafter, the claimant commenced working for Flash

Oil as a dispatcher.  The evidence preponderates that the claimant received an increase in wages

as a result of the employment with Flash Oil.  Additionally, the claimant continued to have

access for personal use the vehicle, gas card, and cell phone plan, which was calculated at a

reasonable value of $225.00, per week.  Further, the claimant received commissions/bonuses

based on the sales of Flash Oil.  The claimant’s bi-monthly earnings at the time he left the

employment of Flash Oil was $1,252.33, and $30,055.92, annually.  The afore did not included

the claimant’s bonuses/commissions or the value of the vehicle, gas card and cell phone plan.

The claimant voluntarily left the employment of Flash Oil when informed that he was

being transferred to the night dispatch position.  In submitting his November 21, 2012, letter of

resignation, the clamant did not attribute his decision to decline the night dispatch position

offered him to his health , physical restrictions, or residual difficulties from the compensable

April 9, 2009, compensable injury.  The claimant voluntarily left his employment with Flash Oil

without good cause connected with the work.  The claimant has failed to sustain his burden of

proof by a preponderance of the evidence that he has sustained permanent partial disability in

excess of his permanent physical impairment.

AWARD

Respondents underpaid indemnity benefits to correspond with the claimant’s temporary

total 

and permanent partial disability benefits in place of the appropriate weekly compensation benefit
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rates of $434.00/$325.00, for temporary total/permanent partial disability based on an average

weekly wage of $650.00.   Respondents are herein ordered and directed to pay to the claimant the

difference between the erroneous compensation benefit rates and the appropriate compensation

benefit rates.  Said sums shall be paid in lump without discount.  Respondents may claim credit

for any overpayment of indemnity benefits.

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

                                                               ______________________________________________
                                                               ANDREW L. BLOOD

   ADMINISTRATIVE LAW JUDGE      

  
 

  


