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STATEMENT OF THE CASE

By agreement of the parties, the stipulations applicable to this claim are as

follows:

1.  The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2.  The claimant’s employment with respondent/employer, Reynolds Metals

Company/Alcoa, Inc., began on May 16, 1976.

3.  Claimant’s employment with respondent employer, Reynolds Metals

Company/Alcoa, Inc., ended with his retirement on December 1, 2000.  The

claimant’s actual last day of work was November 29, 1999.

4.  On April 15, 2013, the claimant filed a Form AR-C with the Arkansas

Workers’ Compensation Commission asserting a date of accident of January 1,

1999, alleging “exposure to asbestos and other chemicals resulting in lung cancer.”

5.  On January 1, 1999 (the date of accident asserted on the From AR-C),

on November 29, 1999 (the claimant’s actual last day of work), and on December
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1, 2000 (the claimant’s date of retirement), the insurance carrier for Reynolds

Metals Corporation/Alcoa, Inc. was Pacific Employers Insurance Company.

6.  The first claim filed with regard to this alleged “exposure” or “accident”

was on April 15, 2013.

7.  Claimant admits that he did not work for the respondent employer,

Reynolds Metals Company/Alcoa, Inc., at any time after his retirement of December

1, 2000, nor did he appear at any job site for respondent employer, Reynolds Metals

Company/Alcoa, Inc. any time after November 29, 1999, his last actual day of work.

8.  Claimant further admits that any alleged “injurious exposure” would have

occurred on or before November 29, 1999.

9.  The applicable statutes of limitation and notice requirements are set out

in, but not necessarily limited to, Ark. Code Ann. §11-9-601, §11-9-602, §11-9-603

and 11-9-702.

CONTENTIONS

The claimant contends that as a result of exposure to asbestos and other

chemicals on the job as well as claimant’s clothing, having been infiltrated by the

exposure to asbestos and other chemicals, causing claimant to be exposed not only

on the employer’s premises but also off the premises and in his home.  Claimant

was diagnosed with lung cancer on November 6, 2012.  The entire claim is

controverted.

Respondents contend that the claimant’s claim for any and all benefits

should be barred by the statute of limitations.  Specifically, the respondents contend

that the claimant’s claim for exposure to asbestos or any other chemicals should be

barred based upon Ark. Code Ann. §11-9-602, since the claimant did not file a claim

within the statutory time frame.  Specifically, the claimant’s employment would have

ended many years prior to his alleged disability.  Moreover, respondents contend
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that the claimant’s claim for benefits was not timely filed within accordance of any

“date of disablement,” and respondents have no medical records or documentation

to even show that there was an exposure or disablement in connection with this

claim.  The respondents contend that the claimant’s claim for benefits should also

be barred based upon the applicable statute of limitations set forth at Ark. Code

Ann. §11-9-702.  After all, with the alleged injury being January 1, 1999, the

respondents contend that, even assuming somehow there was an exposure to

asbestos or any other chemical, the date of disablement or death was far greater

than one year before a claim was filed, and the disablement was not within three

years from the date of the last injurious exposure to asbestos or any other chemical,

even assuming such exposure did exist.  The respondents further contend that the

claimant cannot prove by a preponderance of the evidence that his cancer is related

to his employment with the respondent employer.  Respondents further contend that

there was not an employer/employee relationship in existence for the necessary

time frame to prove a compensable asbestosis claim or exposure claim involving

any other chemical pursuant to Ark. Code Ann. §11-9-602.  Moreover, respondents

contend that the claimant cannot meet the overall requirements of Ark. Code Ann.

§11-9-602, and thus cannot establish a compensable claim.  In the alternative,

respondents contend that if the claim is somehow held compensable, the

respondents will not have any liability for benefits before the Form AR-C was

submitted herein on April 15, 2013.  Alternatively, the respondents plead an offset

to the extent of any group health or disability payments as well as any

unemployment benefits received by the claimant.

FACTUAL BACKGROUND

The claimant’s employment with respondent/employer, Reynolds Metals

Company/Alcoa, Inc., began on May 16, 1976, and ended with his retirement on
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December 1, 2000.  The claimant’s actual last day of work was November 29, 1999.

On April 15, 2013, the claimant filed a Form AR-C with the Arkansas Workers’

Compensation Commission asserting a date of accident of January 1, 1999,

alleging “exposure to asbestos and other chemicals resulting in lung cancer.”

Claimant did not work for respondent/employer at any time after November 29,

1999.  Claimant admits that any alleged “injurious exposure” would have occurred

before November 29, 1999.

ISSUES

By agreement of the parties, the issue to be determined is whether the claim

is barred by the statute of limitations.  The parties have reserved all other issues.

DISCUSSION

Ark. Code Ann. § 11-9-702(a)(2)(B) provides in pertinent part:

However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the commission within one
(1) year after the time of disablement, and the disablement must
occur within three (3) years from the date of the last injurious
exposure to the hazard of silicosis or asbestosis.

In the instant case, the claimant has admitted that any alleged injurious

exposure would have occurred before November 29, 1999.  A claim was not filed

until April 15, 2013.  In this case, it is clear that the claimant’s disablement did not

occur within three years from the date of the last injurious exposure to the alleged

hazard resulting in lung cancer.  Therefore, I find that the claim is barred by the

applicable statute of limitations.  Chambers v. International Paper Co., 56 Ark. App.

90, 938 S.W.2d 861 (1997).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant’s employment with respondent/employer, Reynolds

Metals Company/Alcoa, Inc., began on May 16, 1976.
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2. Claimant’s employment with respondent employer, Reynolds Metals

Company/Alcoa, Inc., ended with his retirement on December 1,

2000.  The claimant’s actual last day of work was November 29,

1999.

3. On April 15, 2013, the claimant filed a Form AR-C with the Arkansas

Workers’ Compensation Commission asserting a date of accident of

January 1, 1999, alleging “exposure to asbestos and other chemicals

resulting in lung cancer.”

4. On January 1, 1999 (the date of accident asserted on the From AR-

C), on November 29, 1999 (the claimant’s actual last day of work),

and on December 1, 2000 (the claimant’s date of retirement), the

insurance carrier for Reynolds Metals Corporation/Alcoa, Inc. was

Pacific Employers Insurance Company.

5. The first claim filed with regard to this alleged “exposure” or “accident”

was on April 15, 2013.

6. Claimant admits that he did not work for the respondent employer,

Reynolds Metals Company/Alcoa, Inc., at any time after his retirement

of December 1, 2000, nor did he appear at any job site for respondent

employer, Reynolds Metals Company/Alcoa, Inc. any time after

November 29, 1999, his last actual day of work.

7. Claimant further admits that any alleged “injurious exposure” would

have occurred on or before November 29, 1999.

8. The applicable statutes of limitation and notice requirements are set

out in, but not necessarily limited to, Ark. Code Ann. §11-9-601, §11-

9-602, §11-9-603 and 11-9-702.
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9. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable injury in that the evidence shows that

the claim is barred by the statute of limitations.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


