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CHURCHWELL, in Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY GILES,
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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 4, 2013, in Texarkana, Arkansas.  An Amended

Prehearing Order was entered in this case on March 27, 2013. 

The following stipulations were submitted by the parties,

either in the Prehearing Order or during the course of the

hearing, and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The self-insured employer/employee relationship
existed on April 23, 2005, when the claimant
sustained a compensable back injury.

3. Claimant was assessed at maximum medical
improvement and reached the end of his healing
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period on April 16, 2009, when he was assigned a
10% impairment rating.

4. On April 23, 2005, Mr. Loar’s average weekly wage
equaled $1,588.79.

5. Mr. Loar’s compensation rates were the maximum
rates for 2005: $466/$350.

6. James Loar died at his home on or about
September 7, 2009.

7. James Loar was receiving permanent partial
disability payments up to the time of his death;
all permanent partial disability payments which
had accrued at the time of his death have been
paid.

8. Mr. Loar was paid weekly permanent partial
disability benefits from April 17, 2009, through
September 6, 2009, at the rate of $350.00 per
week.

9. No weekly disability benefits have been paid since
September 7, 2009.

10. No survivor benefits have been paid to Jeannie
Loar (widow) or to Mr. Loar’s minor natural
children since September 7, 2009.

11. Based on the best information available to the
parties: the surviving widow of James Loar is
Jeannie Rebecca Loar; Mr. Loar’s minor natural
children at his death were James Elliott Loar III,
Jeremy Dalton Loar, and Madelyn Hazel Loar; and
the custodial parent of James Elliott Loar III, is
Marci Donoho.

12. Respondent No. 1 controverted benefits to the
widow and minor natural children of James Loar,
contending that Mr. Loar’s death on September 7,
2009, was not causally connected to his original
compensable injury of April 23, 2005.

13. All prior final Opinions are res judicata and the
law of th case on the facts and issues decided
therein.

14. Respondent No. 1 controverts liability for death/
dependency benefits.
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15. If called to testify, Judy Borne of Central
Adjustment would testify that neither she nor
anyone else at Cooper Tire & Rubber Company gave
Mr. Loar permission to see Dr. Flores. (T. 5)

16. Mr. Loar signed the Form N in evidence. (T. 82) 

ISSUES

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether claimant’s death occurred as a result of
his compensable injuries and the subsequent
medical care he required as a result of those
injuries sufficiently to entitle his surviving
wife and children the benefits pursuant to Ark.
Code Ann. § 11-9-527.

2. Attorney’s fees.

Respondent No. 1:

1. Whether claimant’s spouse and dependent children
are entitled to death benefits under Ark. Code
Ann. § 11-9-527.

Respondent No. 2:

1. Respondent No. 2 defers to the outcome of
litigation.

The record consists of four volumes: (1) the transcript

of the hearing held on April 4, 2013; (2) a separate bound

Exhibit Volume for the hearing held on April 4, 2013, (3)

the record of a prior hearing conducted on June 15, 2006,

now available at the Court of Appeals, CA-07-632, and

incorporated herein by reference as Joint Exhibit 6; and (4)

Joint Exhibit 5 and Joint Exhibit 7 which I have “blue-



4JAMES LOAR - F505209

backed” together to designate as part of the record.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant died of an acute Methadone
intoxication or overdose on September 7, 2009.

2. The claimant obtained his Methadone prescription
on September 3, 2009, and the prescription
provided that the claimant would take six
Methadone pills per day.   

3. Between September 3, 2009, and September 7, 2009,
the claimant consumed 41 Methadone pills, which
was 17 pills in excess of the 24 pills that he
should have taken by prescription.

4. The claimant became addicted to opioid medication
prescribed for back pain by at least May 11, 2004,
approximately one year before his back injury at
work on April 23, 2005. 

5. In the summer of 2009, the claimant obtained and
consumed Oxycontin at the average rate of 4.7
pills per day when he was prescribed three pills
per day.

6. On the day before he died, the claimant’s wife
requested that the claimant stop taking Methadone
until he could see a doctor, but he continued to
take Methadone thereafter.

7. The claimant did not consume the extra 17
Methadone pills in order to commit suicide, to
engage in a suicide gesture, or to engage in a
dramatic act.

8. The claimant’s consumption of 17 Methadone pills
in excess of his prescription at some point
between September 3, 2009, and September 7, 2009,
is an independent intervening cause of his death. 
Specifically, the claimant has failed to establish
that his 2009 Methadone overdose is causally
related to his 2005 work-related back injury.  In
addition, the claimant’s overdose was unreasonable
under the circumstances.

DISCUSSION

     The claimant, James Loar, Jr., died at home on

September 7, 2009. (Jt. Exh. 4 p. 203) Following an autopsy,
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the Medical Examiner, Dr. Tracy Dyer, stated that Mr. Loar

died as the result of the toxic effects of multiple

prescription medications. (Jt. Exh. 1 p. 211) The following

four drugs were found in Mr. Loar’s post-mortem blood at the

following concentrations: (1) diphenhydramine 0.03 mg/L; (2)

Methadone 1.0 mg/L; (3) dihydrocodeine 0.02 mg/L; (4)

hydrocodone 0.026 mg/L. (Jt. Exh. 4 p. 211) However, several

experts rendered opinions about Mr. Loar’s cause of death,

and I find from the following expert opinions that Mr.

Loar’s actual cause of death was an acute Methadone

intoxication or overdose.

Dr. Henry Simmons, a physician and toxicologist, opined

at the 2013 hearing that Mr. Loar died of an acute Methadone

intoxication, but that there may have been some contributing

role from the other drugs found in his postmortem blood. (T.

98) Mr. Loar received a prescription for 180 Methadone from

Dr. Flores on September 3, 2009, and filled that

prescription the same day.  Based on a pill count in

evidence and Dr. Flores’ instruction that Mr. Loar take six

Methadone per day (two pills at a time three times per day), 

Dr. Simmons has calculated that 17 Methadone pills in excess

of Mr. Loar’s prescribed dosage of 24 Methadone pills over

four days were unaccounted for when the police counted the

remaining Methadone pills on September 9, 2009. (T. 103)   

Dr. Simmons has opined that Mr. Loar’s lethal acute

Methadone intoxication was caused by Mr. Loar taking a
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massive dose of Methadone on September 7, 2009, the day that

he died. (T. 149)

However, Mr. Loar’s death occurred only four days after

he began taking Methadone, and Dr. John Abess, a

psychiatrist, opined that Dr. Abess did not believe that Mr.

Loar wanted to die and that Mr. Loar’s death was

unintentional. (Jt. Exh. 4 p. 240) Dr. Abess opined that Mr.

Loar died of a Methadone overdose, and Dr. Abess opined that

the death was accidental, not intentional. (Jt. Exh. 4 p.

241) 

Dr. Alex Pappas, a pathologist, has opined that Dr.

Flores made “two significant and lethal errors” in

calculating how much Methadone to prescribe to Mr. Loar:

first, in determining how to calculate the appropriate

dosage of Methadone for a patient converting to Methadone

from Oxycontin, and second, in determining the oxycodone

dosage that Mr. Loar had been on before Dr. Flores converted

him to Methadone on September 3, 2009. (Jt. Exh. 4 p. 258-

259) Dr. Pappas opined that Mr. Loar did not intentionally

or unintentionally do harm to himself. (Jt. Exh. 4 p. 262)

Respondent No. 1 contends that Mr. Loar’s death did not

occur as a result of his compensable back injury, but

instead resulted from the Methadone that Mr. Loar was

prescribed on September 3, 2009, from Dr. Flores outside the

authorized chain of referrals.  Respondent No. 1 contends

that the respondents were paying for medications prescribed
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by Dr. Qureshi when Mr. Loar obtained unauthorized and

unnecessary care from Dr. Flores.  The respondents contend

that Dr. Flores’ Methadone prescription was not reasonably

necessary for care of Mr. Loar’s compensable condition.

(Comm. Exh. 1 p. 4-5)

The claimant’s surviving spouse and children contend

that the claimant’s treatment provided by Dr. Flores was as

a result of his compensable injuries, so that his death

occurred as a result of his compensable injuries.  With

regard to any change of physician issue, the claimant notes

that Dr. Flores’ name appears on reports as having referred

the claimant to Dr. Shahim.  The claimant contends that the

change of physician rules do not apply in this case because

the Form N notice was defective, alternatively because Dr.

Flores began treating the claimant after the respondents

controverted additional benefits in this case, and because

the claimant contends that Dr. Flores’ treatment on

September 3, 2009, was emergency treatment. (Comm. Exh. 1 p.

4; T. 5)

Issue 1: Can The Change Of Physician Rules Bar A Claim For   
         Death And Dependency Benefits?       

Arkansas Code Annotated Section 11-9-514(c) provides in

relevant part: 

(3) Any unauthorized medical expense incurred after the
employee has received a copy of the notice [of the
change of physician rules] shall not be the
responsibility of the employer.
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    This examiner concludes that the language of Arkansas

Code Annotated Section 11-9-514 has no bearing on the

independent intervening cause issue raised in this case for

three reasons. 

First, the claimant does not seek reimbursement from

Respondent No. 1 for the cost of Dr. Flores’ medical bill on

September 3, 2009, or for the amount that Mr. Loar paid for

the prescriptions that Dr. Flores wrote that day, and

Arkansas Code Annotated Section 11-9-514 only addresses

which medical treatment that an employer/carrier must pay

for.

Second, the Arkansas Court of Appeals has held that

employers are liable for disability associated with

reasonably necessary medical treatment, regardless of

whether the treatment is authorized or unauthorized under

Arkansas Code Annotated Section 11-9-514.  Byars

Construction Co. v. Byars, 72 Ark. App. 158, 34 S.W.3d 797

(2000). 

Third, and most important, Mr. Loar did not overdose

and die under circumstances where he obtained and then

complied with his Methadone prescription from Dr. Flores. 

The  evidence instead indicates, as discussed below, that

Mr. Loar took 17 Methadone pills more than he was prescribed

at some point over a four day period, and the issue in this

case is therefore whether Mr. Loar’s overdose was an

independent intervening cause of his death, not whether Dr.
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Flores’ prescription was an independent intervening cause of

Mr. Loar’s death.

For all of these reasons, I make no finding as to

whether Dr. Flores’ treatment was authorized or unauthorized

under Arkansas Code Annotated Section 11-9-514. 

Issue 2: Did Mr. Loar Consume The 17 Missing Methadone       
         Pills, And If He Did So, Did He Do So Either In     
         Order To Commit Suicide Or In Order To Engage In A  
         Suicide Gesture?

For the reasons discussed below, I find that the

preponderance of the credible evidence establishes that Mr.

Loar consumed the 17 missing Methadone pills at some point

between September 3, 2009, and September 7, 2009, but that

he did not do so with the intention of committing suicide or

engaging in a suicide gesture.

In reaching these conclusions, I am persuaded in large

part by the evidence that Dr. Flores was prescribing Mr.

Loar narcotic medication before Mr. Loar sustained his work-

related back injury in 2005, that Mr. Loar had become

addicted to narcotic medication before his work related

injury in 2005, that Mr. Loar in the summer of 2009 was

taking his prescription Oxycontin at a much greater rate

than prescribed by Dr. Qureshi, and that he did so in part

by obtaining prescription Oxycontin from Dr. Flores while he

was treating with Dr. Qureshi.

A.  Opioid addiction preceding work injury. 

Dr. Flores’ records offered into evidence at the prior
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hearing conducted in 2006 indicate that Dr. Flores began

prescribing Mr. Loar Lortab by at least December of 2002.

(Jt. Exh. 6 p. 136) In August of 2003, Dr. Flores began

prescribing for Mr. Loar Methadone in addition to Lortab.

(Jt. Exh. 6 p. 136) In May of 2004, Dr. Flores recorded a

history of Mr. Loar, prior to starting Methadone, taking

four and five Norco or Lortab at a time (even though Dr.

Flores prescribed them to be taken one at a time), but now

having marked pain relief and pain control with Methadone. 

On May 11, 2004, approximately one year before Mr. Loar’s

injury at Cooper Tire, Dr. Flores assessed Mr. Loar with an

opioid addiction. (Jt. Exh. 6 p. 159) 

In February of 2005, two months before Mr. Loar’s

injury at work, Dr. Flores switched Mr. Loar from Methadone

to Oxycontin, and continued prescribing Hydrocodone as

needed for breakthrough pain. (Jt. Exh. 6 p. 198) Moving

forward to 2009, medical records introduced at the recent

hearing indicate that Dr. Flores in January of 2009 was

continuing to prescribe Mr. Loar Hydrocodone for

breakthrough pain, and was prescribing Mr. Loar 80 mg doses

of Oxycontin to be taken three times per day. (Jt. Exh. 6 p.

162) Medical and pharmacy records indicate that Mr. Loar

filled monthly prescriptions for 80 mg pills of Oxycontin to

be taken three times per day prescribed by Dr. Flores in 

January, February, and March of 2009. (Jt. Exh. 4 p. 190-

191)
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B.  Summer 2009 Oxycontin abuse.

Shortly thereafter, on April 16, 2009, Dr. Reza Shahim,

Mr. Loar’s treating neurosurgeon for his 2005 work injury,

released Mr. Loar from his care and indicated that his

associate, Dr. Qureshi, would follow Mr. Loar for his pain

management. (Jt. Exh. 4 p. 168) Notably, Dr. Qureshi,

without any explanation in his reports, immediately cut Mr.

Loar’s Oxycontin dosage from 80 mgs three times per day in

half to 40 mgs per dose. (Jt. Exh. 1 p. 169) However,

Jeannie Loar explained at the most recent hearing that Dr.

Qureshi was attempting to wean her husband off of his

medication at that time and that her husband was actually

excited about it. (T. 67)

While Mr. Loar may have initially appeared to his wife

to be excited about Dr. Qureshi cutting his Oxycontin dosage

in half on April 16, 2009, medical and prescription records

now indicate that Mr. Loar, after filling a one month supply

of 40 mg Oxycontin from Dr. Qureshi on April 20, 2009, in

fact obtained and filled a prescription for a one month

supply of 80 mg Oxycontin from Dr. Flores eight days later

on April 28, 2009. (Jt. Exh. 4 p. 171, 172, 191) Thereafter,

Mr. Loar filled one month prescriptions of 40 mg Oxycontin

from Dr. Qureshi on May 15, 2009, on June 15, 2009, on

July 2, 2009, on July 23, 2009, and on August 17, 2009. (Jt.

Exh. 4 p. 171, 187) 
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1Since Dr. Qureshi was an Arkansas physician, Mr. Loar
filled Dr. Qureshi’s prescriptions at an Arkansas pharmacy. 
Since Dr. Flores was a Texas physician, Mr. Loar filled Dr.
Flores’ prescriptions at a Texas pharmacy. (Jt. Exh. 1 p.
31)  

In addition, Mrs. Loar testified that her husband had

been going through withdrawals for three or four days before

he went to see Dr. Flores again on September 3, 2009. (T.

16-17) I note that Mrs. Loar’s testimony that her husband 

was out of Oxycontin and going through withdrawals before he

went to Dr. Flores and requested a prescription for

Methadone appears consistent with the documentation and

testimony indicating that there was no Oxycontin in the pill

bottles that Mrs. Loar gave to the police the night her

husband died, and her testimony that two more bottles she

found later were prescriptions for drugs other than

Oxycontin. (Jt. Exh. 4 p. 205, T. 46)

Therefore, under these circumstances, the testimony and

records in evidence support a conclusion that Mr. Loar

obtained and consumed seven one-month prescriptions of

Oxycontin in the shortly more than four months that elapsed

between April 20, 2009, and August 30, 20091, when Mr. Loar

went into withdrawal.  Notably, since the evidence indicates

that Mr. Loar obtained prescriptions for, filled, and

consumed 630 Oxycontin pills in those 133 days, Mr. Loar was

consuming in the summer of 2009 an average of 4.7 Oxycontin
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2 630 pills / 133 days = 4.7 pills per day average. 

3 I also note that, by dividing the entire 28,800 mg of
Oxycontin that Mr. Loar obtained by prescription between
April 20, 2009, and August 13, 2009, by the approximately
133 days in which Mr. Loar consumed that Oxycontin, it
appears that Mr. Loar consumed an average of 216 mg of
Oxycontin per day during the summer of 2009.  I note that
the average dosage taken of 216 mg per day is closer in
amount to the 240 mg per day that Dr. Flores was prescribing
in the Spring of 2009 than the 120 mg per day that Dr.
Qureshi was prescribing in the summer of 2009.

pills per day2 when each of his Oxycontin prescriptions

during that period was for only three Oxycontin pills per

day.3 

D.  No evidence of prior selling or losing medication. 

In concluding that Mr. Loar consumed the 17 missing

Methadone pills, I have considered the suggestion of one

expert witness that Mr. Loar could have lost or sold those

missing Methadone pills, and I have considered Mrs. Loar’s

testimony that nine out of ten of the couple’s arguments

were over his going to the casinos in Shreveport. (T. 53)   

However, there was no indication in Mrs. Loar’s testimony

that her husband had a history of either losing or selling

his prescription medications.  Mrs. Loar’s testimony about

the medication she found while housecleaning after her

husband’s death gives no indication that she ever found

either Oxycontin or any of the missing Methadone pills on

the premises after her husband’s death.  The evidence of Mr.

Loar obtaining seven one-month prescriptions of Oxycontin

but going through withdrawals less than four months later
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before seeing Dr. Flores, and Mrs. Loar’s testimony

indicating what drugs she did and did not find after her

husband’s death, persuade this examiner that Mr. Loar

consumed rather than lost the missing Methadone.

Likewise, the evidence that the family at the time of

Mr. Loar’s death had income from Mr. Loar’s workers’

compensation benefits, from Mr. Loar’s Social Security

disability benefits, and from Mrs. Loar’s job, and the

complete lack of evidence indicating that Mr. Loar or the

family had sufficient excess assets or income to indicate an

illicit income from illegal drugs sales, also supports an

inference that Mr. Loar was consuming rather than selling

his prescribed Oxycontin in the summer of 2009 and his

prescribed Methadone in September of 2009.  

In concluding that Mr. Loar was consuming rather than

selling his prescription medication, I am also persuaded by

Mrs. Loar’s credible testimony that her husband had been

going through withdrawals when he visited Dr. Flores on

September 3, 2009, and I am persuaded by the evidence that

Mr. Loar made a cost-conscious decision to have Dr. Flores

prescribe him Methadone rather than Oxycontin on

September 3, 2009, In this regard, the pharmacy records

indicate that Mr. Loar had no co-pay when he obtained his

Oxycontin through Dr. Qureshi and when his Arkansas pharmacy

turned the bills in to workers’ compensation.  By

comparison, Mr. Loar had co-payments of at least $100 when
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he turned in Dr. Flores’ 2009 Oxycontin prescriptions to

MedCo Health for payment, whereas the Methadone that Dr.

Flores prescribed to Mr. Loar on September 3, 2009 cost Mr.

Loar only $22.80. (Jt. Exh. 4 p. 190 - 193) Dr. Flores’

report from September 3, 2009, indicates that Mr. Loar was

seeking a more affordable pain medication, and Mrs. Loar

testified that her husband knew that Cooper Tire would not

pay for medication prescribed by Dr. Flores when her husband

went to Dr. Flores’ office on September 3, 2009. (Jt. Exh. 4

p. 189; T. 78-79) 

Again, based on the evidence that Mr. Loar was going

through withdrawals when he went to see Dr. Flores on

September 3, 2009, his search for a cheaper medication at

that time, and the opinions that Mr. Loar died of a

Methadone overdose, and absent any identifiable evidence

indicating that Mr. Loar was in fact selling his medication

or that Methadone would be equal to or more marketable than

the Oxycontin that Mr. Loar previously obtained, I find that

the evidence preponderates that Mr. Loar consumed rather

than sold the 17 missing Methadone pills. 

E. Evidence regarding suicide attempt/suicide gesture/
        accidental overdose.
  

Dr. Simmons has opined that Mr. Loar took a massive

Methadone overdose minutes to an hour or so before he fell

asleep and died. (T. 150) Dr. Simmons in his hearing

testimony indicated that Dr. Simmons does not know why Mr.
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Loar took an overdose or what Mr. Loar’s intention was. (T.

133) Dr. Simmons has discussed a possibility that Mr. Loar

engaged in a suicide attempt, a suicide gesture, or a

dramatic act in taking an overdose. (T. 134) Dr. Simmons has

pointed to references in the medical record of Mr. Loar

having prior suicide attempts and a diagnosis of borderline

personality disorder.

I find that the preponderance of the evidence

establishes that Mr. Loar did not die from a suicide

attempt, a suicide gesture or a dramatic act.  In this

regard, I am persuaded by the absence of any reference to

pills or pill fragments in Mr. Loar’s stomach during his

autopsy. (Jt. Exh. P. 210) I am persuaded by Dr. Simmons’

testimony that he did not hear anything in Mrs. Loar’s

hearing testimony - regarding the interactions between Mr.

and Ms. Loar - that would indicate that Mr. Loar had engaged

in a suicide attempt. (T. 157) Dr. Simmons testified that he

also could not point to anything that Mr. Loar said to Mrs.

Loar on the day that he died that would support a conclusion

that Mr. Loar died of a suicide gesture. (T. 158) 

In considering Dr. Simmons’ expert opinion regarding a

possible suicide attempt or suicide gesture, I note that Dr.

Simmons originally relied in part on a reference in Mr.

Loar’s medical reports to an earlier diagnosis of borderline

personality disorder and suicide attempts in Mr. Loar’s

past. In addition, Dr. Simmons cited Gunderson (2011) for
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the proposition that 8 to 10% of patients with borderline

personality disorder kill themselves annually. (Jt. Exh. 4

p. 213, 216 - 217) However, further research by the parties

indicated that a reference to a prior borderline personality

disorder diagnosis in a 1999 medical record was a mistake,

and that Mr. Loar was, in fact, not diagnosed with

borderline personality disorder when he was discharged from

the military. (T. 97)

At the hearing, Dr. Simmons testified that Mr. Loar’s

situation presents a situation where borderline personality

disorder is nevertheless an accurate diagnosis. (T. 112)

However, the only psychologist or psychiatrist to present an

expert medical opinion on this issue was Dr. John Abess, and

I find from Dr. Abess’ report that this record is sufficient

to conclude that Mr. Loar had a depressive disorder that

waxed and waned, but insufficient to reliably determine that

Mr. Loar had a borderline personality disorder. (Jt. Exh. 4

p. 234, 238)

     Finally, I note that after Mr. Loar was discharged from

the military in 1994, the hearing record contains no

documented instances of Mr. Loar attempting suicide, and

only one instance - in 1999 - of Mr. Loar reporting suicidal

ideations and considering inpatient treatment, but changing

his mind the day that he was to be admitted. (Jt. Exh. 4 p.

61b) I note also that Mrs. Loar testified that her husband

never expressed any suicidal tendencies to her either before
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or after his injury, and Mrs. Loar had started dating her

future husband in 2001, i.e., two years after his last

reported suicidal ideations in the record. (Jt. Exh. 1 p.

26, 82) Even Dr. Simmons noted from Mrs. Loar’s description

of her husband’s activities in the days leading up to his

death (i.e., coaching youth football on Saturday, traveling

to Shreveport on Sunday with his wife and two of his

children to buy football equipment at Academy Sports for the

team, then dying on Monday) that these activities suggested

that Mr. Loar did not have a lot of pre-morbid mental

occupation with death and dying. (T. 158) 

Consequently, for all of the reasons discussed herein,

I find that a preponderance of the credible evidence

establishes that Mr. Loar consumed the 17 missing Methadone

pills, but that he did not do so with the intention of

engaging in a suicide attempt, a suicide gesture, or a

dramatic act.

To the extent that Dr. Pappas has attributed Mr. Loar’s

death to two lethal miscalculation errors on Dr. Flores’

part, I do not accord that suggestion significant weight for

three reasons.  First, as discussed in footnote 3 above, Mr.

Loar’s prescriptions and rate of Oxycontin consumption in

the summer of 2009 persuade this examiner that Mr. Loar

averaged taking 216 mg of Oxycontin per day in the summer of

2009, and not the 120 mg per day that Dr. Qureshi was

prescribing and that Dr. Pappas assumed was Mr. Loar’s
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actual dosage for converting to Methadone.  In fact, 216 mg

per day is closer to the 240 mg per day dose rate that Dr.

Flores used than the 120 mg per day that Dr. Pappas assumed

was correct.  Second, Dr. Pappas’ conclusions do not take

into account the evidence that Mr. Loar consumed, rather

than lost or sold, the 17 Methadone pills that were not

accounted for when he died.  Third, Dr. Pappas’ conclusions

do not take into account Mrs. Loar’s testimony that she

requested that her husband stop taking Methadone the day

before he died, but that she determined the next morning

when she got up that Mr. Loar had not complied with her

request.  On this record, this examiner concludes that Mr.

Loar’s accidental overdose was not due to any lethal

physician miscalculations, but was instead caused by his

taking 17 more Methadone pills than prescribed and by his

disregarding his wife’s admonition that he stop taking

Methadone until he could see a physician.   

Issue 3: Did Mr. Loar Engage In Action That Was An     
     Independent Intervening Cause Of His Death When He      
     Took 17 More Methadone Than Prescribed Between          
     September 3, 2009, And September 7, 2009, And Did Not 

Follow His Wife’s Request That He Stop Taking Methadone
Until He Could See A Physician?   

     In Pafford Medical Billing Services v. Smith, 2011 Ark.

App. 180, 381 S.W.3d 921, the Arkansas Court of Appeals

cited the current law on independent intervening cause as

follows:
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According to Ark. Code Ann. § 11-9-102(4)(F)(iii),
benefits "shall not be payable for a condition which
results from a nonwork-related independent intervening
cause following a compensable injury which causes or
prolongs disability or need for treatment." This
nonwork-related independent intervening cause does not
require negligence or recklessness on the part of the
claimant. Id.

                         ...

Our supreme court interpreted Ark. Code Ann. § 11-9-
102(4)(F)(iii) in Davis v. Old Dominion Freight Line,
Inc., 341 Ark. 751, 20 S.W.3d 326 (2000). In Davis, the
court held that the statutory amendment adding the
language that an independent intervening cause does not
require negligence or recklessness on the part of the
claimant did not modify prior case law, but rather was
a codification of prior case law, including Guidry v.
J. & R. Eads Constr. Co., 11 Ark. App. 219, 669 S.W.2d
483 (1984). Id. In Guidry, this court stated that if
there is a causal connection between a primary
compensable injury and the subsequent disability, there
is no independent intervening cause unless the
subsequent disability is triggered by activity of the
claimant that is unreasonable under the circumstances.

The Arkansas Workers’ Compensation Commission and the

Arkansas Court of Appeals previously addressed an allegation

of an independent intervening cause by drug overdose in

Eagle Safe Corp. v. Egan, 39 Ark. App. 79, 842 S.W.2d 438

(1992).  In Egan, a worker sustained a painful foot injury

on Friday.  The treating physician postponed corrective

surgery until the following Monday because of swelling, and

prescribed Empirin # 4, a pain killer containing codeine to

be taken one capsule every four hours.  Although Egan was

cautioned against consuming any alcohol or taking any other
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drugs while taking Empirin, he was not advised of the danger

of taking more than four capsules per pay.  Egan could not

be awakened on Monday morning.  After performing an autopsy,

Dr. Fahmy Malak opined that Egan had died of an accidental

overdose of Empirin # 4 in light of the minimal amount of

codeine residue found in the decedent’s stomach.  Dr. Malak

stated that his findings were more indicative of a

reasonable response to pain by the decedent. Id.

The Commission in Egan found that a causal connection

existed between Egan’s death and his work related foot

injury.  The Commission also found that the overdose of the

prescribed drug was not such an intentional act as would

constitute an independent intervening cause.  The Commission

reasoned:

To deny benefits in this case, we would have to find
that decedent acted unreasonably in taking the
medication and intended to overdose.  There is simply
insufficient evidence to support such a finding.  Based
on the lack of a credible explanation as to why
[decedent] would intentionally overdose, or why
decedent would take excessive amounts of the medication
(other than due to pain) plus Dr. Malak’s opinion that
claimant did not intentionally overdose or necessarily
act unreasonably, we find that claimant has proven by a
preponderance of the evidence that decedent’s death was
causally related to the compensable injury.             
  

The Court of Appeals affirmed, finding that the

doctor’s prescription of Empirin as part of his treatment

for the work related foot injury represented substantial
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evidence to support the Commission’s finding of a causal

connection between Egan’s death and his work related injury. 

The Court also rejected the employer’s contention that

Egan’s overdose was intentional rather than accidental in

light of the evidence and in light of the statutory

presumption that a worker’s injury is not occasioned by the

willful intention of the employee. Id.

Other states have similarly found that an accidental

overdose of prescribed medications in response to severe

pain can be a compensable consequence of a work related

injury.  See Matter of Fayo v. Crystal Run Health Care, LLP,

80 A.D.3d 1025, 915 N.Y.S.2d 705 (2011); McKelvey v. City of

DeQuincy, 970 S.2d 682 (La. App. 3rd Cir. 2007).  See also 1

Lex K. Larson, Larson’s Workers’ Compensation § 10.09

(Matthew Bender, Rev. Ed.).

Several courts have also discussed other circumstances,

besides just severe pain, that could render an injured

worker’s overdose reasonable under the circumstances.  For

example, where a work-related physical injury causes a

mental injury that causes a worker to commit suicide, or to

engage in a suicide gesture, benefits have been awarded. See

Brierly v. State of Wyoming, 2002 WY 121, 52 P.3d 564

(2002)[Suicide gesture]; Kealoha v. Director, Office of

Workers’ Compensation Programs, ___ F.3d ___ (9th Cir.
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April 9, 2013)[Discussing various legal standards applied

where physical injury causes worker to attempt suicide]; See

also 2 Lex K. Larson, Larson’s Workers’ Compensation § 38.01

et seq. (Matthew Bender, Rev. Ed.).  At least one court has

also noted the possibility that a medication overdose may be

a compensable consequence of a work related injury if the

overdose results from recent episodes of severe pain or

anxiety that cause the injured worker to forget how much

medication he has taken.  Kilburn v. Granite State Inc. Co.,

No. M2011-00011-WC-R3-WC (Tenn. Workers’ Comp. Panel

Nov. 30, 2011). 

A claimant has the burden of proof in establishing a

compensable injury.  The burden of proof the claimant must

meet is the preponderance of the evidence. Voss v. Ward's

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under

prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give

the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence

regarding whether or not the claimant has met the burden of

proof be weighed impartially without giving the benefit of

the doubt to either party.  Arkansas Code Annotated §

11-9-704(c)(4); Wade v. Mr. C. Cavenaugh's, 298 Ark. 363,
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768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196,

737 S.W.2d 663 (1987).

For the reasons discussed below, I find that the

claimant in the present case has failed to establish this

his 2009 medication overdose was a compensable consequence

of his 2005 compensable injury.  

First, I find that the claimant has failed to establish

by a preponderance of the evidence, through Mrs. Loar’s

testimony, expert testimony or otherwise, that Mr. Loar’s

overuse of Methadone in September of 2009 was because of an

inability to maintain adequate pain control for his back

injury, was because he forgot how much medicine he took, or

for any other reason causally related to his 2005 injury. 

Instead, as discussed above, in the present case the

evidence establishes that Mr. Loar was first diagnosed with

an opioid addiction in May of 2004, approximately one year

before his work related back injury at issue in this claim.

(Jt. Exh. 6 p. 159) As discussed above, the record also

indicates that Mr. Loar was abusing his opioid medication

for at least several months before he requested that Dr.

Flores prescribe him a pain medicine cheaper than Oxycontin. 

I note that the circumstances in the present case -

where Mr. Loar had an opioid addiction for one year

preceding his work injury, his fatal overdose occurred three
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years after his work injury, and after several months of

abusing a different opioid - are clearly distinct from the

circumstances presented in Eagle Safe Corp. v. Egan, supra.,

where a worker sustained a painful injury on a Friday, was

dead by Monday morning, and expert testimony indicated that

his overdose was a reasonable response to his pain.  By

comparison, in the present case, there is no credible

evidence that Mr. Loar was consuming excess Methadone

because he could not obtain adequate pain control for his

back injury.  To the contrary, the evidence indicates that

Mr. Loar had pain control to coach football on Saturday and

to travel to Shreveport to shop and eat out on Sunday before

he died on Monday, and was sufficiently lucid on the trip to

Shreveport to talk and text with another coach using a

telephone.     

In concluding that Mr. Loar has failed to establish a

causal connection between 2009 Methadone overdose and his

2006 injury, I am mindful of the evidence that the

respondents were paying for some of Mr. Loar’s medication

(including most of his opioid prescriptions) in the summer

of 2009, and I am mindful of the expert evidence that Dr.

Flores miscalculated the Oxycodone to Methadone conversion

when prescribing Mr. Loar’s Methadone.  However, I again

point out that the claimant has failed to establish that he
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died of an overdose by following Dr. Flores’ prescribed

dosages.  He instead died of an overdose under circumstances

where he took 17 more Methadone than the 24 prescribed by

Dr. Flores to be taken from the day Mr. Loar filled the

prescription to the day that Mr. Loar died.  In addition,

the evidence that Mr. Loar was prescribed a more powerful

dosage of Methadone than the Oxycontin that he was

previously taking further negates the prospect that Mr. Loar

was taking excess Methadone due to poor pain control.     

I also find that Mr. Loar’s conduct in taking 17

Methadone pills in excess of his 24 prescribed pills at some

point during the several days preceding his death was

unreasonable under the circumstances.  Not only has the

claimant failed to show that his medication abuse was in

response to pain due to injury, due to forgetfulness caused

by injury or medication, or due to any other identifiable

cause related to his injury, but Mrs. Loar’s testimony

affirmatively indicates that she made her husband aware of

his Methadone-related symptoms and requested that he stop

taking Methadone until he could see a doctor. 

Specifically, Mrs. Loar testified that she observed her

husband getting short of breath and red in the face after he

started taking Methadone. (Jt. Exh. 1 p. 52) Mrs. Loar

testified that halfway on the trip to Shreveport (the day



27JAMES LOAR - F505209

before Mr. Loar died), she observed her husband take his

Methadone and get red in the face.  Mrs. Loar testified that

she pointed this out to her husband, told him to look in the

mirror, and asked him not to take it anymore until he could

go to the doctor. (Jt. Exh. 1 p. 60) Mrs. Loar testified

that the next morning she was very upset with her husband

because he had not quit taking his Methadone. (T. 34) Mrs.

Loar testified that she threatened to have him committed

because he was taking too much medication. (T. 38-39) Mrs.

Loar testified that she had thought that her husband was

taking too much medication, but that she had not see how

that could have killed him because he vomited so much that

morning. (T. 50)

I find under these circumstances that, not only were

Mr. Loar’s actions unreasonable under the circumstances for

taking Methadone in excess of that prescribed by Dr. Flores

in the first place, but also that Mr. Loar’s actions were

even more unreasonable under the circumstances when he

refused to stop taking Methadone after being made aware of

his Methadone-related symptoms and being warned to stop

taking Methadone by his wife.

ORDER

For the reasons discussed herein, this claim must be,
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and hereby is, respectfully denied.

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing. 

IT IS SO ORDERED.

__________________________

MARK CHURCHWELL

Administrative Law Judge


