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ALEXANDER, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 8, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 28, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee/carrier relationship existed
on March 8, 2010.

3. The respondents have controverted any benefits not
previously paid.

4. The claimant’s average weekly wage of $396.00,
corresponds to a TTD rate of $264.00 and a PPD
rate of $198.00.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Whether the claimant sustained injuries (including
tendinitis in each thumb, tendinitis in each
elbow, and carpal tunnel syndrome on the right)
arising out of her job duties as a cake decorator
for Kroger.

Respondents:

1. Whether claimant sustained a compensable injury.

The record consists of two volumes: (1) the January 8,

2013, hearing transcript and the exhibits contained therein;

and (2) the September 6, 2012, oral deposition of Dr.

Jeanine Andersson, marked Joint Exhibit No. 1.  To the

extent that Mr. Alexander noted some type of error in the

date of Claimant’s Exhibit 1 page 22, I note for

clarification that this same page filled out by Ms. Lewis is

also located at page 112 of Respondents’ Exhibit 1, and I

conclude that Ms. Lewis correctly wrote in the current month

and date but inadvertently wrote in her birth year. 

Therefore, I conclude that the document should have been

dated March 29, 2012, a date on which Ms. Lewis saw Dr.

Andersson after not having seen Dr. Andersson for

approximately 17 months.

DISCUSSION

The claimant, Jackie Lewis, testified that she went to

work for Kroger on May 29, 2009, but after a store expansion

in November of 2009, she became a full time cake decorator

for Kroger. (T. 9, 41) In addition to working for Kroger,

Ms. Lewis is a college student, and she has worked for Hobby
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Lobby for ten years. (T. 17-18) At the time of the 2012

hearing, Mr. Lewis worked in the framing department of Hobby

Lobby on Saturdays only. (T. 17) At the time of the hearing

in 2013, Ms. Lewis was on track to graduate from UALR after

the Spring semester with B.A. degree in mass communication

with a studio art minor. (T. 19)

Prior to beginning work for Kroger on May 29, 2009, Ms.

Lewis was a bakery/deli manager for approximately one year

at a Cranford’s grocery store in Little Rock, where she only 

occasionally decorated cake. (T. 15) Before that, Ms. Lewis

worked for Harvest Foods for approximately nine years and

worked approximately five of those years as a cake

decorator. (T. 16) 

Ms. Lewis testified that she injured her left thumb

when she grabbed and attempted to move frozen bread products

at work on the morning of March 8, 2010. (T. 10, 49) Co-

worker Ramona Smith testified that she was nearby at the

time, that she heard Ms. Lewis scream, and that when asked,

Ms. Lewis said that she had pulled her thumbs. (T. 51) Ms.

Lewis testified that she hurt her right thumb about two

weeks later when she jammed it on a big metal table in the

bakery. (T. 11)

At some point after the second thumb injury, Ms. Lewis

reported work related injuries to Kroger who referred Ms.

Lewis to Concentra for treatment.  Ms. Lewis described her

thumb injuries in a patient information form that she
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1Dr. Jeanine Andersson has also diagnosed de Quervain’s
tenosynovitis which I understand by both parties to be part
of this claim although not specifically listed by the ALJ in
the Prehearing Order.

completed on April 27, 2010. (R. Exh. 1 p. 45) Dr. Scott

Carle at Concentra followed Ms. Lewis until May 4, 2010,

when he recommended no further treatment under workers’

compensation. (R. Exh. 1 p. 65) 

However, in addition to the two reported thumb

injuries, Ms. Lewis has also claimed work related injuries

including tendinitis in each elbow and carpal tunnel

syndrome on the right1. (Comm. Exh. 1 p. 2) Ms. Lewis

testified that her carpal tunnel syndrome is a preexisting

condition and that her tendinitis had flared up years

earlier. (T. 12) Ms. Lewis testified that her left elbow,

along with both thumbs, were giving her problems when her

family physician, Dr. Hiegel, referred Ms. Lewis to Dr.

Jeanine Andersson. (T. 11) 

With regard to her preexisting problems, Ms. Lewis

testified that she had gone into management the last two

years that she worked for Harvest Foods, and that everything

was fine when she began working for Kroger until about the

time she developed her thumb injury. (T. 12-13) Ms. Lewis

testified that she knew that decorating would cause her

problems, and that she advised Kroger of that when she went

to work there. (T. 16) Ms. Lewis testified that working in
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an area that she should not have been working in reactivated

some of her prior conditions. (T. 23) 

Ms. Lewis testified that she attributes her 2010

injuries to her work duties as a cake decorator and to

lifting frozen cakes out of the freezer. (T. 38-39) Ms.

Lewis testified that she decorates no more than ten cakes

per day. (T. 27) In her deposition, Ms. Lewis testified that 

decorating requires a couple of minutes for each cake. (T.

25) At the hearing, Ms. Lewis testified that the simplest

designs require about 15 minutes and that a wedding cake

takes three hours. (T. 26, 33) Ms. Lewis testified that the

icing she uses for decorating is placed in a funnel shaped

bag. (T. 45) She turns the cake with her left hand and

squeezes the icing out of the bag with her right hand. (T.

46)

Dr. Andersson, who first evaluated Ms. Lewis on

April 8, 2010, on referral from Dr. Hiegel, opined in a

letter dated July 21, 2010, that:

Ms. Lewis’ current occupation of cake decorating which
requires forceful and repetitive gripping and grasping
in a sustained posture is causally related to patient
developing lateral epicondylitis, as well as de
Quervain’s tenosynovitis.  Certainly holding her wrist
in a sustained and flexed position also can aggravate
any pre-existing carpal tunnel syndrome.           

However, in a deposition taken by the parties on

September 6, 2012, Dr. Andersson testified that she did not

know the temporal relationship between Ms. Lewis’s

employment and her onset of symptoms. (Jt. Exh. 1 p. 17) Dr.
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Andersson testified that she had no knowledge of Ms. Lewis’s

part-time job at Hobby Lobby. (Jt. Exh. 1 p. 18) Dr.

Andersson testified that, if Ms. Lewis was diagnosed with

the same conditions previously, then her employment was

aggravating her conditions, not causing them. (C. Exh. 1 p.

21) In response to a question by Ms. Lewis about writing

required in her Hobby Lobby job, Dr. Andersson testified

that writing is a sustained kind of gripping posture and

writing can aggravate the elbow and the de Quervain’s. (Jt.

Exh. 1 p. 25-26)

Dr. Andersson testified that Ms. Lewis was initially

complaining of bilateral thumb pain, bilateral hand numbness

and tingling, bilateral elbow pain, and bilateral wrist pain

when Ms. Lewis first presented.  Dr. Andersson diagnosed

bilateral de Quervain tenosynovitis (a tendinitis on the

side of the wrist), bilateral CMC joint synovitis (synovitis

in the joint at the base of the thumb), lateral

epicondylitis in each elbow, and later diagnosed right wrist

carpal tunnel syndrome after an elctrodiagnostic study

indicated the presence of carpal tunnel on the right but not

the left. (Jt. Exh. 1 p. 9, 11)

To prove the occurrence of a compensable injury as a

result of a specific incident or incidents which are

identifiable by time or place of occurrence, such as the two

thumb incidents described in the record, a claimant must

establish by a preponderance of the evidence: (1) that an
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injury occurred arising out of and in the scope of

employment; (2) that the injury caused internal or external

harm to the body which required medical services or resulted

in disability or death; (3) that the injury is established

by medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16); and (4) that the

injury was caused by a specific incident and is identifiable

by time and place of occurrence. Montgomery v. J & J Lumber

Co., 2011 Ark. App. 129, ___ S.W.3d ___. 

     Alternatively, in order to receive benefits for a

gradual onset or a cumulative trauma injury, a claimant must

prove by a preponderance of the evidence (1) that she

sustained an injury arising out of and in the course of her

employment; (2) that the injury caused external or internal

physical harm to the body; (3) that the injury is supported

by objective medical finding; (4) that the injury was caused

by rapid repetitive motion; and (5) that the injury was the

major cause of any disability or need for treatment. 

Steveson v. Frolic Footwear, 70 Ark. App. 383, 20 S.W.3d 413

(2000).  However, because of a special statutory designation

given to carpal tunnel syndrome, it is unnecessary for a

claimant to prove the element of rapid repetitive motion

when the injury at issue is a gradual onset carpal tunnel

syndrome. Kildow v. Baldwin Piano & Organ, 333 Ark. 335, 969

S.W.2d 190 (1998).
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However, epicondylitis and de Quervain’s tenosynovitis

have no special statutory designation.  Therefore, rapid

repetitive motion must be proven to establish the

compensability of these types of gradual onset injuries. 

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27

S.W.3d 732 (2000). The test for determining whether an

injury is caused by rapid repetitive motion is two-pronged:

(1) the task must be repetitive and (2) the repetitive

motion must be rapid.  Malone v. Texarkana Public Schools,

333 Ark. 343, 969 S.W.2d 644 (1998).  Multiple tasks

involving different movements can be considered together to

satisfy the “repetitive element” of rapid repetitive motion. 

Id.

     The Arkansas Court of Appeals has summarized and

thoroughly explained the application of the rapid repetitive

motion requirement in Pulaski County Special School District

v. Stewart, 2010 Ark. App. 487 as follows:

The General Assembly has not established
guidelines as to what constitutes rapid repetitive
motion. Malone v. Texarkana Pub. Schools, 333 Ark. 343,
349, 969 S.W.2d 644, 647 (1998). As a result, that
determination has been made by the fact finder in each
case. Malone, 333 Ark. at 349, 969 S.W.2d at 647. The
Malone court set forth a two-pronged test for
establishing rapid repetitive motion (1) the tasks must
be repetitive, and (2) the repetitive motion must be
rapid. Id. at 350, 969 S.W.2d at 647. As a threshold
issue, the tasks must be repetitive, or the rapidity
element is not reached. Id. at 350, 969 S.W.2d at 647.
Arguably, even repetitive tasks and rapid work,
standing alone, do not satisfy the definition. Id. at
350, 969 S.W.2d at 647-48. The repetitive tasks must be
completed rapidly. Id., 969 S.W.2d at 648.
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The Commission concluded that Stewart sustained a
gradual-onset injury to her right shoulder. Its
conclusion was based upon its finding that Stewart's
operation of the bus's door handle and steering wheel
constituted rapid and repetitive motion. The District
argues that the Commission's conclusion must be
reversed because there is a lack of substantial
evidence supporting it. Specifically, it contends that
there was a total lack of rapid-repetitive-motion
evidence presented concerning the steering of the bus
and that other proof only established that Stewart
opened and closed the bus door ten times in the morning
and ten times in the afternoon - the equivalent to
opening and closing the bus door five times per hour.
This, argues the District, does not rise to the level
of rapid or repetitive motion. We agree.

In Malone, the claimant was a school custodian,
cleaning bathrooms and classrooms, working five nights
per week, eight hours per day, with several breaks. Her
daily routine included fifteen or sixteen steps, each
involving different motions with her arms and hands -
including but not limited to mopping, dusting,
scrubbing, restocking paper products, emptying trash
cans, and vacuuming. Malone, 333 Ark. at 347, 969
S.W.2d at 646. Applying the two-pronged test to the
evidence presented there about the nature, speed, and
sequence in which the claimant performed her duties,
the Malone court held that she did not perform rapid
repetitive motions, even though her job required
numerous movements repeated many times in a day,
because the movements were different and separated in
time. Id., 969 S.W.2d at 648.

In Lay v. United Parcel Serv., 58 Ark. App. 35,
37, 944 S.W.2d 867, 868 (1997), the claimant
contended that he sustained right tennis elbow as a
result of repeated lifting of packages and a one-foot
square, two-inch thick, four-to-five pound electronic
clip board. His duties, in addition to driving,
included picking up packages weighing up to 150 pounds,
and typing a record of his transactions on the clip
board. Lay, 58 Ark. App. at 37, 944 S.W.2d at 868. He
claimed that he was required to remove the board from
its holder, which was mounted at arm's length on the
dashboard of his truck, and replace it, each time he
made one of his estimated seventy-five to eighty daily
pick-up or delivery stops - once every eight minutes.
Id. at 37, 41, 944 S.W.2d at 868, 870. In affirming the
Commission, we held that these motions, separated by
periods of several minutes or more, did not constitute
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rapid or repetitive motion. Id. at 41, 944 S.W.2d at
870.

In contrast, in Hapney v. Rheem Manufacturing Co.,
342 Ark. 11, 18-19, 26 S.W.3d 777, 781-82 (2000), the
supreme court reversed this court, finding that a
claimant's assembly-line duties that required her to
bend her neck once every twenty seconds was sufficient
to satisfy the statutory requirement of rapid and
repetitive motion. Similarly, another worker's
assembly-line operation of an airgun that required her
"to ensure one nut to be in place on an average of
every fifteen seconds during the majority of her shift"
satisfied the rapid-repetitive-motion element required
for her gradual-onset cervical-injury claim. High
Capacity Prods. v. Moore, 61 Ark. App. 1, 7, 962 S.W.2d
831, 835 (1998).

In the instant case, there were only two
descriptions presented about the motions of Stewart's
bus-driver job. There was testimony that she opened and
closed a difficult-to-operate bus door ten times every
two hours (which equates to once every twelve minutes)
and that there were problems with the steering of the
bus. We hold that Stewart's actions fall within the
noncompensable Malone and Lay genre of cases;
therefore, there was not substantial evidence of rapid
or repetitive motion.

While the evidence of Stewart opening and closing
the bus door touches on the repetitive nature of her
job, there was no evidence about the time interval
between each event. Likewise, this evidence fails to
establish the rapidity requirement. There [sic] no
testimony about how quickly or slowly Stewart actually
operated the door handle during each event. As for the
steering problems on the bus, there was no testimony
from any witness about how often the bus pulled to the
side, how it affected her right shoulder, what motion
her shoulder engaged in when the bus pulled to the
side, or how rapid or repetitive that motion was.
Therefore, we hold that there is a lack of substantial
evidence supporting the Commission's opinion that
Stewart's job duties were rapid and repetitive.
[footnote omitted]  As such, we reverse the
Commission's opinion awarding benefits on this basis. 

     In the present case, I reach the following conclusions

regarding Ms. Lewis’s various alleged compensable injuries.
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1.    Thumb Injuries/CMC synovitis.

I find that the two events that Ms. Lewis described

occurring in March of 2010 - grasping an item to be lifted

and moved to the freezer and jamming a thumb on a table -

are each a “specific incident” and “identifiable by time and

place of occurrence” as those terms were used in Act 796 of

1993 and subsequently interpreted numerous times by the

Arkansas Courts.  See Ark. Code Ann. § 11-9-102(4)(A)(i).

However, I find that Ms. Lewis’s alleged thumb injuries

are not supported by any objective findings in the record as

the Court have interpreted the term “objective findings” as

used in Arkansas Code Annotated section 11-9-102(16)(A)(i). 

In this regard, while Dr. Andersson explained that the CMC

joint is at the base of the thumb, neither Dr. Andersson’s

deposition testimony or Ms. Lewis’s medical records in

evidence identify any medical finding regarding her thumb

that is objective, i.e., that does not come within the

voluntary control of the patient.  Dr. Andersson’s report

notes that Ms. Lewis was tender at the base of the

carpometacarpal joint in both hands. (R. Exh. 1 p. 39)

However, neither “tenderness” nor a complaint of “pain” is

considered an objective medical finding under the Arkansas

Workers’ Compensation Law.  See Kimbrell v. Arkansas Dep’t.

Of Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999)

[discussing tenderness]; Swift-Eckrich, Inc. v. Brock, 63

Ark. App. 118, 975 S.W.2d 857 (1998)[discussing pain].
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2.  Elbow Injuries

     In the present case, I find that the diagnosed lateral

epicondylitis in Ms. Lewis’s right elbow is supported by the

objective findings of her right elbow MRI performed on

July 21, 2010.  Specifically, the report of that imaging

study notes the presence of increased signal intensity seen

at the origin of the common extensor tendon group which was

interpreted as most likely reflective of lateral

epicondylitis. (R. Exh. 1 p. 97) 

However, I find that Ms. Lewis’s diagnosed lateral

epicondylitis in her left elbow is not supported by

objective findings.  In this regard, Ms. Lewis has

apparently never undergone an MRI of her left elbow.  Dr.

Andersson explained that Dr. Andersson diagnoses lateral

epicondylitis clinically using three maneuvers: (1)

palpating the outside of the elbow to see if the patient has

pain; (2) performing a resistant middle finger maneuver to

see if the patient has pain; and (3) performing a resisted

wrist extension maneuver to see if the patient has pain.

(Jt. Exh. 1 p. 12) However, as noted above, the Courts have

held that a patient’s complaint of pain is not itself an

objective finding, and the Courts have also specifically

held that a patient’s verbal responses to a physician during

clinical maneuvers is also not an objective finding within

the meaning of the Arkansas Workers’ Compensation Law since

a verbal response from the patient to the doctor can come
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within the voluntary control of the patient.  Duke v. Regis

Hairstylists, 55 Ark. App. 327, 944 S.W.2d 600 (1996). 

I also find that Ms. Lewis has failed to establish that

her work at Kroger required rapid repetitive motion of 

either elbow.  Similar to what the Court of Appeals was

faced with in Pulaski County Special School District v.

Stewart, 2010 Ark. App. 487, Ms. Lewis has offered no

testimony or other evidence from which to conclude that her

work duties, taken as a whole, required repetitive elbow

motion, much less evidence from which one might conclude how

many repetitive elbow motions she performed, in order to

determine whether any repetitive elbow motions were

performed rapidly.  In fact, when this examiner asked Ms.

Lewis to even estimate how much time she spent performing

her various job functions in 2010 when she alleges that she

was hurt at work, Ms. Lewis testified that she could give a

good estimate as to what she does now, but not one and a

half years ago. (T. 39)

Ms. Lewis’s testimony that she decorates no more than

ten cakes per day, that she takes fifteen minutes to ice the

basic cakes, and that she squeezes the icing with her right

hand and turns the cakes with her left hand, does not

provide this examiner an evidentiary basis from which to

conclude that she engaged in rapid repetitive motion even in

the cake decorator portion of her job duties.  
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2By my calculations, if Ms. Lewis worked as a manager
at Harvest Foods her last two years there, then worked as a
manager for one year as a manager at Cranford, then worked
as a manager at Kroger from May of 2009 until November of
2009, then Ms. Lewis was essentially out of cake decorating
from May of 2006 until November of 2009 (last two years at
Harvest Foods plus one year at Cranford plus six months at
Kroger)

With regard to the cause or causes of Ms. Lewis’s elbow

problems, I have considered her testimony that she was

essentially out of cake decorating during her last two years

at Harvest Foods, but that once she began decorating at

Kroger, her problems began to get real bad real fast. (T.

12-13)2 However, to the extent that Ms. Lewis contends that

her arms were fine during the approximately 3 ½ years that

she was out of cake decorating from approximately May of

2006 until November of 2009, I note that Ms. Lewis in fact

received injections for right elbow lateral epicondylitis in

February and September of 2006, and was followed for her

continuing right epicondylitis in April of 2007 (R. Exh. 1

p. 14-16) Then, on June 27, 2008, approximately two years

after Ms. Lewis stopped working as a cake decorator at

Harvest Foods and over one year before Ms. Lewis became a

cake decorator at Kroger, Dr. Nguyen reported that Ms. Lewis

was developing left elbow symptoms in addition to her right

elbow symptoms that had persisted for over one year. (R.

Exh. 1 p. 21) 

In light of the evidence that Ms. Lewis had persistent

right tennis elbow in 2008 and developed left tennis elbow
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in 2008, at a time when she was not working as a cake

decorator for any employer, I find that Ms. Lewis has failed

to establish by a preponderance of the evidence that her

work at Kroger caused either her left lateral epicondylitis

or her right lateral epicondylitis.  I therefore find that

Ms. Lewis has failed to establish by a preponderance of the

evidence that either her left epicondylitis or her right

epicondylitis arose out of her employment with Kroger.

3.  Wrist Injury/Right Carpal Tunnel Syndrome
    
     Dr. Reginald Rutherford performed an electrodiagnostic

study on Ms. Lewis on April 8, 2007, which objectively

documented the existence of carpal tunnel syndrome in Ms.

Lewis’s right wrist. (R. Exh. 1 p. 41-43) In addition, as

discussed above, because of a special statutory designation

for carpal tunnel syndrome, Ms. Lewis is not required to

establish that her work required rapid repetitive motion in

order to establish a compensable carpal tunnel syndrome

injury.  However, Ms. Lewis is still required to establish

that a compensable injury was the major cause of her

disability or need for medical treatment.

The medical record indicates that Ms. Lewis was

diagnosed with right carpal tunnel syndrome-like symptoms 

as far back as 2002.  Records at that time indicate that the

symptoms had been present for a couple of years, but Ms.

Lewis did not want to address them at that time. (R. Exh. 1

p 9-10)
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To the extent that Ms. Lewis contends that her problems

got really bad after the two thumb incidents in March of

2010, I note that Ms. Lewis described her left thumb injury

and her right thumb injuries when she presented to Concentra

on April 27, 2010. (R. Exh. 1 p. 45) If the medical reports

indicated that Ms. Lewis also began reporting her carpal

tunnel symptoms shortly after March 8, 2010, then the

medical history would corroborate her account that her

problems got bad shortly after the thumb incidents.

In fact, however, the respondents offered into evidence

a medical report from her personal physician, Dr. Hiegel,

dated December 31, 2009, reporting a carpal tunnel flare-up

over two months before either thumb incident in March of

2010. (R. Exh. 1 p. 23) Apparently, Ms. Lewis’s carpal

tunnel symptoms were sufficiently entrenched at that time

that Dr. Hiegel and Ms. Lewis had some conversation about

possible surgery and her desire to avoid surgery if

possible. (R. Exh. 1 p. 23) The evidence that Ms. Lewis was

treating for carpal tunnel syndrome and discussing surgery

with her family physician two months before the finger

incidents in March does not persuade this examiner that the

incidents in March somehow aggravated Ms. Lewis’s

preexisting carpal tunnel syndrome.

In considering the weight to accord Dr. Andersson’s

comment on July 21, 2010, that holding her wrist in a

sustained and flexed position in cake decorating can
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aggravate a person’s preexisting carpal tunnel syndrome, I

point out that Ms. Lewis presented to Dr. Andersson with

similar left and right wrist symptoms in April of 2010, yet

there is no evidence in the hearing record that Ms. Lewis

ever engaged in any sustained and flexed positions with her

left hand while decorating cakes.  In fact, Ms. Lewis

specifically testified that she only used her left hand to

turn the cake while she squeezed the icing with her right

hand.  Given the similarity of Ms. Lewis’s left hand

symptoms and her right hand symptoms when she presented to

Dr. Andersson, but the complete lack of any indication that

Ms. Lewis used her left hand in any “sustained and flexed”

position while decorating cakes, this examiner is not

persuaded that using her right hand at times in a sustained

and flexed position caused Ms. Lewis’s right hand symptoms

to flare up either.

Consequently, for the reasons discussed herein, I do

not find Ms. Lewis’s testimony consistent with her medical

history as to whether or not the thumb incidents in March of

2010 caused her other problems to get bad.  I also do not

find persuasive Dr. Andersson’s point that Ms. Lewis holding

her right wrist in a sustained and flexed position could

have aggravated her right wrist carpal tunnel syndrome,

since Ms. Lewis presented with similar symptoms in the left

wrist and did not hold her left wrist in a sustained and

flexed position while decorating.  Under these
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circumstances, I find that Ms. Lewis has failed to establish

by a preponderance of the evidence that her work at Kroger

caused her right carpal tunnel syndrome at issue in this

claim.  I therefore find that Ms. Lewis has failed to

establish by a preponderance of the evidence that her right

carpal tunnel syndrome arose out of her employment with

Kroger.   

4.  Wrist Injuries/de Quervain’s Tenosynovitis

I find that Ms. Lewis has also failed to support the

existence of either her diagnosed left de Quervain’s

tenosynovitis or her diagnosed right de Quervain’s

tenosynovitis with objective medical findings.  Dr.

Andersson explained that de Quervain’s tenosynovitis is a

tendinitis on the side of the wrist. (Jt. Exh. 1 p. 9) The

condition is indicated by tenderness over the area and

sometimes by swelling, but many times not.  The condition

can be diagnosed with the Finkelstein’s maneuver which

causes severe pain in a patient with the condition. (Jt.

Exh. 1 p. 14) 

Since the Court in Duke v. Regis Hairstylists, 55 Ark.

App. 327, 944 S.W.2d 600 (1996), found that the Phalen test

and the Tinel test are not objective, I must conclude that

the methodology of the Finkelstein maneuver is also not

objective since the results of the maneuver depend on the

presence or absence of a pain complaint that comes within

the voluntary control of the patient.  In addition, Dr.
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Andersson gave no indication in her deposition testimony or

in her medical reports that she ever observed swelling in

either of Ms. Lewis’s wrists.  Other than the 2010

electrodiagnostic study confirming the presence of carpal

tunnel syndrome (nerve compression) in Ms. Lewis’s right

wrist, there are no objective medical findings supporting

the existence of any type of wrist injury in either of Ms.

Lewis’s wrists after Ms. Lewis went to work for Kroger.

     In addition, since Ms. Lewis’s diagnosed bilateral de

Quervain’s tenosynovitis is a separate wrist injury from her

carpal tunnel syndrome which is coincidentally also an

injury in the wrist, Ms. Lewis had the burden of proof that

her diagnosed de Quervain’s tenosynovitis was caused by

rapid repetitive motion.  Again, similar to what the Court

of Appeals was faced with in Pulaski County Special School

District v. Stewart, 2010 Ark. App. 487, Ms. Lewis has

offered no testimony or other evidence from which to

conclude that her work required repetitive wrist motion,

much less evidence from which one might conclude how many

repetitive wrist motions she performed, in order to

determine whether any repetitive elbow motions were

performed rapidly with either wrist.       

In addition, the claimant has failed to establish on

this record that her work at Kroger caused either her right

de Quervain’s tenosynovitis or her left de Quervain’s

tenosynovitis.  As with her other bilateral conditions, the
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evidence indicates that she developed a bilateral de

Quervain’s tenosynovitis notwithstanding that her gripping

and grasping as a cake decorator involved only her right

hand.  Had Ms. Lewis developed de Quervain’s tenosynovitis

as a result of the sustained gripping and grasping required

in her cake decorating duties, then she should have

developed the condition only in her right hand, since that

was the only hand that was involved in sustained gripping

and grasping.  Because she developed the condition in both

wrists, this examiner concludes that her sustained gripping

and grasping with her right hand as a cake decorator had

nothing to do with her development of de Quervain’s

tenosynovitis in both wrists.  I therefore find that Ms.

Lewis has failed to establish by a preponderance of the

evidence that either her left de Quervain’s tenosynovitis or

her right de Quervain’s tenosynovitis arose out of her

employment with Kroger.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee/carrier relationship existed
on March 8, 2010.

3. The respondents have controverted any benefits not
previously paid.

4. The claimant’s average weekly wage of $396.00,
corresponds to a TTD rate of $264.00 and a PPD
rate of $198.00.
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5. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable injury to either thumb.

6. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable injury to either elbow.

7. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable injury involving the carpal tunnel
syndrome in her right wrist.

8. The claimant has failed to establish by a
preponderance of the evidence that she sustained
compensable de Quervain’s tenosynovitis in either
wrist. 

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


