
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F212533

BRIAN K. LEE, EMPLOYEE CLAIMANT

MISSISSIPPI LIMESTONE CORP./
MCALISTER GRAIN COMPANY, EMPLOYER RESPONDENT

COMMERCE & INDUSTRY INSURANCE CO./
CHARTIS CLAIMS, INC. (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED AUGUST 27, 2013

Hearing before Administrative Law Judge Barbara W. Webb on May 29, 2013, in
Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro Se. 

Respondents were represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.   

STATEMENT OF THE CASE

A Pre-hearing Order was entered in this case on April 23, 2013.  The Pre-

hearing Order set forth the stipulations offered by the parties and outlined the issues

to be litigated and resolved at the hearing.  A copy of the Pre-hearing Order was

made Commission Exhibit No. 1 to the hearing record.  The following stipulations

as submitted by the parties and the Pre-hearing Order as amended on the record

are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 24, 2002, when the claimant sustained compensable injuries

to his groin and right lower extremity.

3. The claimant’s wages were sufficient to entitle him to compensation

rates of $220.00 for temporary total disability benefits and $147.00 for

permanent partial disability benefits.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s injuries to his hip, back, pelvis, thigh,

knee cap, and chest.

2.  Claimant’s entitlement to additional medical benefits.

3. Claimant’s entitlement to temporary total disability benefits.

4. Statute of limitations.

5. Notice.

6. All other issues are reserved.

The record consists of a one volume transcript of the May 29,  2013, hearing

consisting of the testimony of the claimant, Brian Lee, and all documentary

evidence consisting of Commission Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Documentary Packet); Respondents’ Exhibit No. 1 (Medical Packet);

Respondents’ Exhibit No. 2 (Non-medical Packet); Respondents’ Exhibit No. 3

(Deposition of Rhonda Rowland - a copy of the deposition transcript has been

retained in the Commission file). 
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FACTUAL BACKGROUND

The claimant, Brian Lee, is thirty-one (31) years of age (d.o.b. 12/19/79).  Lee

graduated high school at Elaine High School in 2000.  Lee also attended a thirteen

month vo-tech program on auto body work.  He has also received training in building

and welding.  He has been certified as a welder.  After high school, he worked in

construction for approximately a year and a half.  He also worked for FedEx in

Memphis for a period of time.  Lee began working for McAlister Grain Company

a/k/a Mississippi Limestone) in 2002.  His job duties included getting grain out of the

trucks.  He would open the back bed of the truck and the loose grain would come

out.  He would then get in and sweep out the remaining grain.  He would also cut

grass occasionally.  Lee testified that on October 24, 2002, he was holding a barrel

in the bucket of a bobcat when he fell off.  He explained that the bucket hit him in

the chest and that he “broke hip, back, leg, kneecap, everything else, thigh

completely popped out of the skin, my tibia completely popped out of my skin, and

I’ve been injured ever since, wasn’t able to do any work or anything”.  He was

initially taken to Helena Regional and then transferred to a hospital in Mississippi

to be seen by a bone specialist.  He was treated by Dr. Barr.  He explained that he

tore his hip off and the tibia was broken in two places.  He had hip replacement

done by Dr. Barr in 2003.  He was released from treatment by Dr. Barr with a 10%

impairment rating to his leg on May 27, 2003.  

Lee testified that he has returned for follow up treatment over the years,

including x-rays and CAT scans.  He went to UAMS in 2005 for his tibia and fibula
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for fluid drainage.  He went back to UAMS in 2007 when they did some x-rays and

removed the rod.  He had x-rays done at St. Vincent Hospital in 2012.  Lee testified

that he was not able to go back to work since he had a completely broken hip and

only one leg.  He explained that he had also had bones knocked out of his spine,

a chest cavity, and a broken rib.  He collects disability.

On cross-examination, Lee testified that in 2003 he had an altercation with

his father where a gunshot wound was involved.  He was incarcerated in Phillips

County for about five or six months.  He also spenT a year and a half in the state

hospital from 2003 until December of 2004.  Lee admitted that there were two times

he went to jail because of incidents with his family.  He was also beaten up in jail.

He explained that he was denied Social Security Disability but was put on SSI

because of his diagnosis of paranoid schizophrenia.  

After his treatment with Dr. Barr, he was hospitalized from July of 2008 until

February of 2009, to have a catheter installed.  He was also receiving mental health

treatment.  He was also hospitalized from January 3, 2011, until February 17, 2011,

while incarcerated.  

When asked why he didn’t go through workers’ compensation to receive his

medical treatment but instead went to UAMS, he explained that he was

incarcerated.   On cross-examination, he agreed he had both legs and there had

been no amputation. 

Lee agreed that it had been several years since he had treatment and that

he had talked with Rhonda Rowland at Mississippi Limestone in 2012.  He agreed
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that he had worked for a temporary service named Command after the injury.  He

worked in a construction site, sweeping up sawdust and moving boards in

December of 2012.  He would also sweep floors or carry out trash for extra money

while he was at the mental health center.  He currently receives $758.00 a month

on disability.  

Lee agreed that he told the doctors at St. Vincent’s Medical Center in July of

2012, that he had pain after a fall and that may have been part of the altercations

he had in jail.  

Lee admitted that he signed a Form C in November of 2002 reflecting that

he had injured his leg and groin area, but that his sister had filled it out because he

was still in bed.  He was aware that his prior attorney, Bob Buckalew, had given him

a call telling him that there was nothing that he could do in the workers’

compensation claim, but denied receiving the letter dated May 12, 2004, telling him

about the statute of limitations because he was at the state hospital at the time.   He

agreed the letter was addressed to Mellwood, the place that he was staying.  He

hired another lawyer approximately eight or nine years later.  

Rhonda Rowland testified by telephone deposition.  She has worked at

Mississippi Limestone since September of 2002.   She was working when Lee was

injured in October of 2002.  She recalled he suffered injuries to his right leg and

groin area.  She testified that Lee did not report an injury to his hip, back, pelvis,

knee cap, or chest at the time of the injury.  She first learned that Lee was claiming

other injuries in addition to his leg and groin on July 25, 2012, when he called the
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office and told her that he had other injuries and mental anguish and was attempting

to contact workers’ compensation.  She also testified that the company would have

been able to return Lee to light duty work after the injury, but that Lee made no

attempt to return to work.  She also testified that he did not make any effort to return

to work on March 4, 2003, when he was released to full duty and that the company

would have been able to return him to work at that time if he had made any effort

to return to work.

The medical records reflect that the claimant was transferred to the

Northwest Mississippi Regional Medical Center from Helena Regional on October

24, 2002, for evaluation and treatment of his injuries from the fall off a bobcat at

work.  He was complaining of pain in his right leg, right femur, and in the right side

of his groin where he had an extensive laceration.  He was assessed with multiple

trauma with Type II open fracture of the right tibia, extensive right scrotal laceration,

and contusion of the right thigh and pelvis.  He underwent the placement of rodding

in the right leg and the repair of the scrotal laceration.  X-rays of the pelvis, chest,

and right femur revealed no fractures.  On November 11, 2002, Lee returned to Dr.

Barr for follow-up.  He had staples removed from his buttock, right knee, and tibia.

He noted a small amount of infection in the wound site on the tibia.  He redressed

the wound, gave him antibiotics, and pain medication.  He returned the following

day for a second Gentomycin injection and the doctor noted improvement from the

first injection.  He returned on November 14, 2002, for his third Gentomycin

injection.  Dr. Barr noted that Lee was having no trouble with his groin and that it
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was doing fine.  He also noted that the knee incision had healed quite well.  He

noted that cellulitis in the right leg was much improved.  Lee returned on November

18 , 19, and 21, and 25, 2002, for injections and redressing of the wound.  He

returned to Barr on February 3, 2003, for examination of his right tibia.  Barr noted

that he had good range of motion with the right ankle and tibia.  He has complaints

of a little bit of soreness.  X-rays showed the rod was in place and the fracture was

healing.  He recommended that Lee put more weight on the leg and do a lot of

walking.  He was given pain medication.  On March 3, 2003, Lee returned for follow-

up.  Barr noted that his leg was doing good with no ambulatory aides.  The exam

revealed that the scars were well-healed and he had full range of motion of the right

knee and right ankle with advanced healing of the right tibia.  He recommended that

Lee contact his employer since he gave him a work release date of March 4, 2003.

He scheduled a follow-up in two months for a final check and x-ray.  On May 27,

2003, Lee returned to Barr for follow-up.  Barr noted that Lee had apparently been

incarcerated shortly after his last appointment and that he was a no-show on May

8, 2003.  The exam revealed that his leg was a “little bulbous” with no heat.  X-rays

showed the rod was in place.  He was given Darvocet-N as needed for pain.  Barr

assigned him a 10% physical impairment rating of the right lower extremity and

released him from treatment.  

Medical records from UAMS from 2004 until 2007 reflect that the hard ware

was removed from his right tibia and that Lee was treated for chronic osteomyelitis

of the right tibia.  On July 21, 2012, Lee presented to St. Vincent’s Medical Center
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and underwent x-rays of his right tibia and fibula with a history of pain post fall.  The

x-rays revealed remodeling of the mid tibial shaft with cortical thickening and

marrow sclerosis with bony bridging and no acute fracture.  On August 11, 2012,

Lee presented to UAMS with complaints about his right hip.  The triage note reflects

that he has right hip pain with a history of artificial hip and that he is having

hardware malfunction.

The records reflect that the First Report of Injury was dated October 25,

2002.  The Form C was filed on November 15, 2002.  The Chartis printout reflects

that payments of TTD/PPD were made from October 25, 2002, until July 10, 2003.

The claims service reported that the file was closed on July 2, 2003.   

CONTENTIONS

The claimant contends that he sustained compensable injuries to his hip,

back, right lower extremity, pelvis, thigh, groin, knee cap, and chest as a result of

a specific incident on October 24, 2002, and that he is entitled to associated

benefits, including medical benefits, and temporary total disability benefits.

The respondents contend the claimant has received all benefits to which he

is entitled.  The respondents further contend that the claimant has received

unauthorized medical treatment and that any further treatment is not reasonable,

necessary, or related to his compensable injury.  Respondents contend that the

claimant did not assert compensability of the injuries to his hip, back and stomach

until filing a response to the prehearing questionnaire in September of 2012.

Respondents further contend that the medical records do not support entitlement
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to additional temporary total disability benefits.  The claimant was hospitalized for

conditions unrelated to his compensable injury during the time frame that temporary

total disability benefits is sought.  Further, he received a full work release on March

4, 2003, and was declared to have reached maximum medical improvement on May

27, 2003.  Respondents further contend that they had no knowledge of the

claimant’s treatment over the past several years and that the hospital had not

submitted bills to them.  They further contend that they had no notice of any injuries

to any body parts other than the compensable leg and groin.  The respondents

further contend that the claim is barred by the statute of limitations.  

DISCUSSION

The claimant filed a claim for workers’ compensation benefits on November

15, 2002, alleging a leg and groin injury on October 21, 2002.   Based on the

credible evidence and the applicable law, I find that the claim is barred by the

statute of limitations.

Ark. Code Ann. § 11-9-702 (b) sets out the allowable time for filing a claim

for additional benefits.  In cases where any compensation has been paid, the claim

for additional compensation, including disability or medical, will be barred unless

filed within one year from the date of the last payment of compensation or two years

from the date of the injury, whichever is greater.  Ark. Code Ann. §11-9-702 (b)(1).

When the claimant submits a timely request for additional benefits that is never

acted upon, the statute of limitations is tolled.  Barnes v. Fort Smith Public Schools,

___Ark. App. ____, ____ S.W.3d ____ (May 17, 2006); Eskola v. Little Rock Sch.
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Dist., ____ Ark. App. ___, ___ S.W.3d ____(Nov. 30, 2005); Dillard v. Benton Co.

Sheriff’s Office, 87 Ark. App. 379, ___ S.W.3d ____(Sept. 22, 2004); Spencer v.

Stone Container Corp., 72 Ark App. 450, 38 S.W.3d 309 (2001); Bledsoe v.

Georgia-Pacific Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984).  

In this case, the claim was accepted as compensable and benefits were paid.

The evidence further demonstrates that no benefits were paid after July 10, 2003.

Two years from the date of injury would have been October 21, 2004.  One year

from the last payment of benefits would have been July 10, 2004.  Lee did not make

a claim for additional compensation until September of 2012.  In addition, the

original claim did not assert injuries to any body part other than the leg and groin.

The claimant was provided immediate medical treatment and both temporary and

permanent partial disability benefits for the leg and groin injuries.  There is no

evidence that the respondents provided any medical or disability benefits to the

claimant after July of 2004.  Although the claimant has had additional medical

treatment since 2004, the evidence reveals that he sought the medical treatment

on his own and while he was incarcerated without the knowledge or approval of the

workers’ compensation carrier.  Therefore, I find that the preponderance of the

evidence establishes that the claim filed by Lee is barred by the applicable statute

of limitations. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 24, 2002, when the claimant sustained compensable injuries

to his groin and right lower extremity.

3. The claimant’s wages were sufficient to entitle him to compensation

rates of $220.00 for temporary total disability benefits and $147.00 for

permanent partial disability benefits.

4. The claimant filed his claim for benefits on November 15, 2002.

5. The respondents accepted the claim and provided medical treatment

and indemnity benefits through July of 2004.

6. The claimant submitted a request for additional benefits in 2012.  

7. The preponderance of the evidence demonstrates that no

compensation or benefits were paid to the claimant since July of 2004.

8. The preponderance of the evidence establishes that the claim is

barred by the applicable statute of limitations.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


