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STATEMENT OF THE CASE

A hearing was conducted on November 8, 2013, to determine whether

the claimant sustained a compensable injury arising out of and during the

course of his employment with Great Dane Trailers.

A prehearing conference was conducted in this claim on September 25,

2013, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the limited stipulations, the issues, as well as their

respective contentions were correctly set out in the Prehearing Order.

Subsequent to the hearing, by letter dated November 12, 2013, the parties
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offered an additional stipulation concerning the claimant’s average weekly

wage at the time of the alleged injury. 

Prior to the hearing, the parties stipulated that the

employee/employer/carrier relationship existed at all relevant times, including

July 7, 2012; and that the claim had been controverted in its entirety.  As

noted above, subsequent to the hearing, the parties stipulated that the

claimant’s average weekly wage at the time of the alleged injury was $430.00,

which would entitle him to compensation rates of $286.00 per week for

temporary total disability and $215.00 per week for permanent partial disability

in the event the claim was found compensable.

By agreement of the parties, the primary issue presented for

determination concerned compensability.  If overcome, claimant’s entitlement

to associated benefits must be addressed.  In addition, respondents raised a

notice defense to the claim.

Claimant contended, in summary, that he sustained a compensable

back injury as the result of a specific incident arising out of and during the

course of his employment on July 7, 2012; that the respondents should be

held responsible for all medical and related treatment, together with continued

reasonably necessary medical treatment; that he was entitled to temporary

total disability for the period beginning July 15, 2012, and continuing through
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an undetermined date while maintaining that his healing period had not

ended; and that a controverted attorney’s fee should attach to any benefits

awarded.  The claimant reserved additional issues.

The respondents contended that the claimant did not sustain an injury

arising out of and during the course of his employment within the meaning of

the Arkansas workers’ compensation laws.  Respondents further asserted that

the claimant failed and/or refused to report an injury prior to the filing of a

Commission Form AR-C; that the employer had no knowledge of the injury

until on or about July 8, 2013, (almost one year later); while maintaining that

it would not be responsible for any benefits prior to said date.

In addition to the claimant, Heath Andrews, Tina Stallcup, and Nick

Hatcher were called as corroborating witnesses.  Andrea Self (Thompson)

and Michael Henson were called as witnesses by the respondents.   The

record in this claim is composed solely of the transcript of the November 8,

2013, hearing containing numerous exhibits, together with the post-hearing

stipulation concerning the claimant’s average weekly wage which has been

blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their
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demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,

that he sustained an injury to his back which arose out of and during

the course of his employment with Great Dane Trailers.

4. The claimant has failed to prove, by a preponderance of the evidence,

that his physical problems, need for treatment, and disability, if any is

causally related to an injury sustained while working for the respondent

herein.

5. Because the claimant has failed to prove that he sustained a

compensable injury within the meaning of the Arkansas workers’

compensation laws, all additional issues are rendered moot.

DISCUSSION

The record in this claim is simply replete with inconsistencies and

contradictions.  In fact, as will be set out further below, even the testimony of

the claimant’s corroborating witnesses is, in part, inconsistent with the
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claimant’s testimony and further contradicted by the credible evidence of

record including documentary evidence which renders the credibility of the

claimant’s testimony and his corroborating witnesses to be extremely suspect,

at best.  The claim turns primarily upon the claimant’s credibility.  I did not find

the claimant to be a credible witness.  As reflected by the record, the

claimant’s course of conduct, work history, lack of prompt reporting of injury

to either his immediate supervisors or medical providers further impairs the

claimant’s credibility.  A claimant’s testimony is never considered

uncontroverted.  The testimony of an interested party is always considered to be

controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842

(1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994);

Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The claimant, Roger D. Lattimore, Jr., testified in his own behalf.  The

claimant is fifty (50) years old.  He has an eleventh grade education.  The

claimant began working for the employer, Great Dane Trailers, in November,

2010.  The employer is in the business of making and repairing semi-trailers.

The claimant alleges that he sustained a back injury as the result of a specific

incident at the workplace on July 7, 2012.  The record reflects that the

claimant last worked for the employer the week ending July 15, 2012;

however, remained an employee through August 5, 2012.  His employment
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was terminated on August 6, 2012, because he accrued too many unexcused

absences.  (Cl. Ex. B, pp.4-7)(Tr.20)

The claimant’s description of the alleged incident and injury which was

difficult to conceptualize, is set out below:

Q     All right.  If you could, tell us what happened on July 7th of 2012.

A     Well, I went to get under a trailer to – because the driver came in and he
hooked up to the trailer and he slides it – you pull the arm out there and he’ll
slide the trailer forward, and you have to get up underneath and undercoat the
bare spots.  So that’s what I was doing.  And I heard a pop, and after I got
done undercoating, I crawled out on the other side and I couldn’t get up.

Q     Now, in what position was your body when you felt this pop?

A     I was on my knees.

Q     Okay.  What position was your back in or how was it positioned?

A     It was bent over because, I mean, when you’re up under those trailers,
you can’t, you know, you have to bend over.

Q     Okay.  So the height of the trailer as you’re working on it is what, the
underneath height?

A     I’m not sure.

Q     Okay.  Would it come up past your waist?

A     I would say maybe it came up to my waist, close to my waist.

Q     So you’d have to somehow get lower, get lower than the bottom of the
trailer?

A     Yeah.
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Q     All right.  You were working on the trailer and you felt a pop, is that
correct?

A     Yes.

Q     Okay.  And what did you do in response to that?

A     Well, I saw two co-workers, they were on the trailer on the other side
wiping it down, and I asked them if they would help me up.

Q     Who were they?

A     That was Tina Stallcup and Heath Andrews.

Q     Okay.  So you asked Tina and Heath for some help?

A     Uh-huh, yes, sir.

Q     And then what?  What did they do or what did you do with them?

A     They helped me up and helped me to the break room.  (Tr.12-13)

The claimant stated that while he, Heath Andrews, and Tina Stallcup

were in the break room, the plant manager, Nick Hatcher, inquired concerning

why they were not working, maintaining that he told Mr. Hatcher that, “I hurt

my back going under that trailer.”  The claimant asserted that Mr. Hatcher

basically said, “ ‘We need to get these trailers out’, and I got up and went back

out there.”  (Tr.15)

Again, the record reflects that the claimant worked the rest of the day

on July 7, 2012, as well as four (4) hours on July 8, 2012.  The claimant’s

normal work week is Friday, Saturday, and Sunday, twelve (12) hours each



8LATTIMORE, ROGER – G304929

day.  The claimant returned to work the following week and worked July 13,

14, and 15, twelve (12) hours each day.  The claimant last worked on July 15,

2012.  As noted above, the claimant’s employment was terminated on August

6, 2012.  The record reflects that the claimant first sought medical treatment

on July 20, 2012, at which time he was seen in the emergency room of the

NEA Baptist Memorial Hospital.  The patient history states, in part:

HPI: This 49-year-old African American male presents to the emergency
department stating the last 3 days he had a gradual onset low back pain,
similar to his chronic low back pain....

Further, the triage records at the hospital reflect that the back pain was not

related to work or trauma and that the claimant woke up with back pain which

started the previous Wednesday.  (Cl. Ex. A, pp.6-8)

The claimant was next seen on August 2, 2012, at the St. Bernards

Medical Center reporting back pain for three (3) to four (4) weeks of unknown

etiology, at which time he did report that he works building trailers.  The

patient history at St. Bernards did reflect an onset while at work.  A CT scan

taken at St. Bernards revealed a possible disc herniation at L4-L5 at which

time a MRI was recommended.  The claimant was then seen at First Care on

August 5, 2012, for a follow-up.  The First Care records reflected a history of

back pain for approximately one month.  The claimant denied any acute injury.

(Cl. Ex. A, pp.14, 24)
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On direct-examination, the claimant testified that he reported his alleged

injury to both Nick Hatcher, the plant manager, as well as Holt Henson, the

lead-man on the weekend crew, which was his immediate supervisor.  Both

Nick Hatcher and Holt Henson specifically denied the claimant ever reporting

a work-related injury.

On cross-examination, the claimant acknowledged that one of his

corroborating witnesses, Tina Stallcup, was his girlfriend and roommate.  As

will be set out further below, the record reflects that Ms. Stallcup voluntarily

terminated her employment prior to the date and time of the claimant’s alleged

injury.  Respondents also questioned the claimant concerning his failure to

timely report his alleged injury by filling out appropriate paperwork.  The

claimant acknowledged that at one time he was a team-leader and knew, or

should have known the proper procedure for filing a claim.  The claimant

stated that the procedure was to either report an injury to your direct

supervisor (Holt Henson) or to the plant manager (Nick Hatcher) if your

supervisor was not available.  Although the claimant asserted that he reported

an injury on July 7, 2012, to both Mr. Henson and Mr. Hatcher, each denied

the claimant reporting a work-related injury.  Although the claimant maintained

that he relied on Nick Hatcher to report the injury, the claimant failed and/or

refused to request any medical treatment at any time contemporaneous with
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the alleged injury.  Further, although the claimant had health insurance, he did

not seek any medical treatment for his back complaints until July 20, 2012, at

which time he went to the NEA Baptist Emergency Room.  Again, the claimant

did not give a history of a work injury, but, rather indicated that he had a

gradual onset, low back pain for three (3) days, similar to his chronic low back

pain.  Further, the claimant did not file a Commission Form AR-C claiming

benefits for an alleged work-related injury until almost one year after the

alleged incident.  As previously noted, the patient histories contained in the

claimant’s medical evidence do not support his claim.  The claimant’s failure

to file any paperwork which he knew was required greatly impairs his

credibility.

Heath Andrews was called as a corroborating witness by the claimant.

Mr. Andrews stated that the claimant reported injuring himself on or about July

7, 2012, at which time he requested assistance.  Mr. Andrews explained that

he and Tina Stallcup took the claimant to the office.  He maintained that the

claimant reported the injury to Nick Hatcher at which time Mr. Andrews

returned to work.  However, Mr. Andrews further testified that the claimant

never  returned  to  work  following  the  date  that  he  reported  the  injury.

(Tr.56-59)

On cross-examination, Mr. Andrews again testified that the claimant did
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not finish his shift on July 7, 2012, and did not work the following day which

is totally inconsistent with the claimant’s testimony and the documentary

evidence.  In fact, the record reflects that the claimant worked his entire thirty-

six (36) hour work week the week following the alleged incident.

Tina Stallcup was also called as a corroborating witness by the

claimant.  Suffice it to say, that the testimony of Ms. Stallcup was also

inconsistent with, and contradicted by the record as a whole.

On cross-examination, the claimant testified that his injury occurred on

July 7, 2012, between 10:00 a.m. and 11:00 a.m.  The claimant further

testified that he worked the remainder of his shift.  As previously noted, Mr.

Andrews stated that the claimant never returned to work.  Tina Stallcup stated

that she and Heath Andrews returned to work after taking the claimant to the

break  room  and  that  the  claimant  eventually  returned  to  work  that  day,

which was  also  inconsistent  with  Mr.  Andrews’  testimony.   However,  on

cross-examination, it was pointed out that Tina Stallcup actually voluntarily

terminated her employment after working only thirty (30) minutes on July 7,

2012.  Ms. Stallcup maintained that she quit her job on July 8, 2012, but the

documentary evidence, as well as the testimony of other witnesses indicates

otherwise.  (Tr.74)

Nick Hatcher was called as a witness by the claimant.  Mr. Hatcher was
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the former production manager for the employer at the time of the claimant’s

alleged injury.  He was not employed by the respondent at the time of the

within hearing.  Mr. Hatcher specifically denied the claimant ever reporting an

injury to him.  On cross-examination, Mr. Hatcher further testified that Tina

Stallcup voluntarily terminated her employment at 6:30 a.m. on July 7, 2012.

He asserted that the time-clock could not be modified.  In response to

questions from the Commission, Mr. Hatcher stated that Tina Stallcup quit her

job because she was being transferred to another department.  (Tr.85-87)

Andrea Dawn Self Thompson was called as a witness by the

respondents.  During July, 2012, Mrs. Thompson, Andrea Self, at the time of

the claimant’s injury, was the quality control supervisor for the crew that

worked  the  weekend  shift with  the  claimant.  Ms. Self  inspected  the

trailers.  She  stated  that  the  claimant  never  reported  an  injury  to  her. 

On  cross-examination, she also stated that she did not recall observing the

claimant having any back problems.  However, her testimony is of little

probative value because she was not the appropriate person to report an

injury.  She stated that if an injury had been reported to her, she would have

reported it to the claimant’s immediate supervisor, Holt Henson.

Michael Holt Henson was called as a witness by the respondents.  Mr.

Henson was the claimant’s immediate supervisor at the time of the alleged
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injury.  Mr. Henson specifically denied any work-related injury ever being

reported to him.  Mr. Henson also testified that the claimant did not work on

the outside of the trailers, but rather performed work inside the trailer,

indicating that the claimant’s description of sustaining an injury while under

the trailer was inconsistent with the claimant’s job duties.  Mr. Henson

candidly acknowledged that the claimant complained that the inside work

caused him knee and back pain and that the claimant frequently complained

about being  sore,  but,  again, asserted that the claimant never reported  a

work-related  injury to him.   On  direct-examination, Mr. Henson also testified

that Tina Stallcup clocked out and voluntarily terminated her employment at

6:30 a.m. on July 7, 2012.  He stated that Ms. Stallcup quit because she was

being transferred to another department because of a company policy that did

not allow couples to work together.  On further direct examination, Mr. Henson

stated that the claimant became upset when his lead position was taken away

which was approximately three (3) weeks before the alleged injury.  (Tr.97-99)

On cross-examination, Mr. Henson, again, acknowledged that the

claimant made complaints about his back after July, 2012, while disputing that

he ever reported that it was work-related.  I found Holt Henson to be a very

credible witness.

ADJUDICATION
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For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002),

must be established:

1.    Proof, by a preponderance of the evidence, of an injury arising out of and
in the course of employment;

2.    proof, by a preponderance of the evidence, that the injury caused internal
or external physical harm to the body which required medical services or
resulted in disability or death;

3.    medical evidence supported by objective medical findings, as defined in
Ark. Code Ann. §11-9-102(16), establishing the injury; and,

4.    proof, by a preponderance of the evidence, that the injury was caused by
a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish, by a preponderance of the evidence, any of

the requirements for establishing the compensability of the injury alleged, he

fails to establish the compensability of the claim, and compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

It  is  well-settled  that  the  claimant  has  the  burden  of  proving  the

job-relatedness of any alleged injury, without the aid of any kind of

presumption in his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368,

247 S.W.2d 964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248
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S.W.2d 111 (1952).  The burden of proof claimant must meet is

preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark.

465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to

give the claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not a

claimant has met the burden of proof be weighed impartially, without giving

the  benefit  of  the  doubt  to  either  party.  Ark. Code Ann. §11-9-704(c)(4);

Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler

v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

As noted above, the record in this claim is replete with inconsistencies

and contradictions.  The claimant contends that he sustained an injury arising

out of and in the course of his employment as a result of a specific incident on

July 7, 2012.  The record as a whole simply does not support this assertion.

The testimony of the claimant’s corroborating witnesses is inconsistent with

the claimant’s testimony and each other.  The medical history contained in the

claimant’s medical records does not support a work-related injury.  The

claimant’s course of conduct and work history after July 7, 2012, as well as his

failure to fill out necessary paperwork to pursue his claim, in my opinion,

impairs his credibility.  The claimant has the burden of proof, by a
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preponderance of the evidence, that he sustained an injury arising out of and

in the course of employment.  The claimant has simply failed to sustain his

burden of proof.  After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find that the claimant has failed

to prove that he sustained a compensable injury within the meaning of the

Arkansas workers’ compensation laws.  Accordingly, the within claim is hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


