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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Arkadelphia, Clark County, Arkansas.

The claimant, MS. DEBORAH LANE, was unrepresented and
appeared pro se.

The respondent was represented by HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 9, 2012, in Arkadelphia, Arkansas.  A Prehearing

Order was entered in this case on October 2, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer/employee relationship existed between
August 30, 2010, and September 8, 2010.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of injuries to neck, back, legs,
and hands on or about September 8, 2010 (specific
incident/gradual onset).

2. Medical benefits (past and future).
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1The Commission’s file lists the employer as Comet
Cleaners.  The business owner, Mr. Ken Sanders, explained at
the hearing that the business was called Comet Cleaners when
Ms. Lane worked there previously in approximately 2001, but
was Ozark Cleaners in 2010, when Ms. Lane contends that she
became injured. (T. 97-98)

3. Temporary total disability benefits from
September 9, 2010, to a date yet to be determined.

4. Average weekly wage.

Respondent:

1. Compensability.

2. Whether respondents received notice of a claimed
injury until July 10, 2012.

The record consists of the November 9, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Deborah Lane became employed by Ozark Cleaners1 on

August 30, 2010, operating presses used to steam out 

wrinkles from laundered or dry-cleaned clothing. (T. 28-29)

The business used two presses for each pair of pants, and

had two presses for tops. (T. 83)

Ms. Lane testified that she sustained injuries to her

neck, back, legs, hands, and muscles because of the stress

that was put on her body on the busy day that she was told

that she would have assistance but did not. (T. 9) Ms. Lane

testified that the clothing was badly wrinkled that day. (T.

9) Ms. Lane testified that her muscles broke down gradually

until she developed polymyositis due to a lack of treatment.
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(T. 10) Ms. Lane testified that she eventually went into the

hospital for ten days and required Prednisone and a blood

transfusion. (T. 11) Ms. Lane testified that she has not

worked anywhere since September 8, 2010, because she was

injured. (T. 24)

With regard to when her symptoms first started, Ms.

Lane testified that her problems started on the last day

that she worked. (T. 50) Ms. Lane testified that she worked

the previous nine days without any problems. (T. 50) Ms.

Lane testified that she worked her entire shift that last

day, and that she later called her manager, Mary Beatty, to

tell Ms. Beatty that she had injured herself.  Ms. Lane

testified that Ms. Beatty’s response was “Okay” or “I just

hope you get better.” (T. 27-28, 33-34) Ms. Lane testified

that she did not file her claim for workers’ compensation

benefits until July of 2012 because she did not know

anything about workers’ compensation until she heard on the

news that you can file for workers compensation. (T. 32-33)

Ms. Lane has presented into evidence 2010, 2011, and

2012 medical records from the emergency room at Baptist

Health Medical Center in Arkadelphia, and 2010 medical

reports from the emergency room at UAMS.  Ms. Lane has also

presented medical records from her personal physician, Dr.

Gary Gehrki, and one report from Dr. Kevin McLeod, an

orthopedist.
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2I agree with Mr. Parrish’ understanding that the
medical symbol “s” with a symbol “-“ over the “s” means
without.

These reports indicate that Ms. Lane’s diagnosis at

Baptist Health on September 11, 2010, was musculoskeletal

neck pain. (Cl. Exh. 1 p. 1)  Her diagnosis at UAMS on

September 13, 2010, was neck pain and back pain. (Cl. Exh. 1

p. 5-6) On September 15, 2010, Dr. Gehrki indicated the

presence of pain at the L1 level of Ms. Lane’s spine

without2 associated muscle spasm and tight trapezius muscles

bilaterally. (Cl. Exh. 1 p. 18).  On November 17, 2010, Dr.

Gehrki reported that Ms. Lane experienced neck pain down

both arms, was numb across the shoulder, and was very tight

and tender across the trapezius. (Cl. Exh. 1 p. 20).

A Baptist Health report dated September 7, 2011,

indicates that Ms. Lane reported headache, back and neck

pain that started the day before, and that she was assessed

with possible nerve impingement. (Cl. Exh. 1 p. 15) On

October 17, 2011, Dr. Gehrki recorded that Ms. Lane was

experiencing pain in her neck with right hand swelling down

her right arm with severe pain for 1½ weeks.  Dr. Gehrki

assesses acute cervical pain with radicular symptoms. (Cl.

Exh. 1 p. 17) Approximately one month later, on November 11,

2011, Dr. Gehrki assessed bilateral cervical radiculopathy.

(Cl. Exh. 1 p. 19) On May 21, 2012, Dr. Gehrki reported that

Ms. Lane was experiencing continual pain with her right hand
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swollen and losing grip, proximal arm pain, and that her

whole hand was hurting. (Cl. Exh. 1 p. 25) Dr. McLeod’s

handwritten notes from June 1, 2012, indicate that Ms. Lane

at that time was experiencing neck pain and stiffness,

painful and swollen hands, and pain radiating into her

shoulders.  Dr. McLeod’s x-rays were interpreted as

indicating C5-6 collapse, and Dr. McLeod appeared to

reference “dorsal spine” and “impingement.” (Cl. Exh. 1

p. 25)

As Ms. Lane described in her hearing testimony, reports

from Baptist Health Medical Center indicate that Ms. Lane

was admitted into the hospital on October 17, 2012, treated

for polymyositis, and discharged on October 26, 2012. (Cl.

Exh. 2 p. 5) When Ms. Lane saw Dr. Gehrki again on

November 1, 2012, with a chief complaint of fatigue, Dr.

Gehrki indicated again that Ms. Lane’s problem at that time

was polymyositis. (Cl. Exh. 2 p. 3)

In the present claim, Ms. Lane seeks additional medical

treatment from Dr. McLeod. (T. 24) Ms. Lane also seeks

temporary total disability benefits from September 9, 2010,

to a date yet to be determined. (T. 4) The respondents deny

that Ms. Lane sustained an injury on September 8, 2010, and

the respondents deny that Ms. Lane gave the respondents

notice of her alleged injury until July 10, 2012, almost two

years later. (Comm. Exh. 1 p. 3) The respondents also object



6DEBORAH LANE - G205759

to portions of Ms. Lane’s hearing testimony on the grounds

that the testimony includes impermissible hearsay.

Issue 1: Hearsay Objections

I note that with regard to the admissibility of

hearsay, the Arkansas Supreme Court has previously explained

in St. Paul Ins. Co. v. Touzin, 267 Ark. 539, 592 S.W.2d 447

(1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes.  He concludes that the
factfinders are expected to adhere to basic rules
of fair play, such as recognizing the right of
cross examination and the necessity of having all
the evidence in the record.  On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

In the present case, Ms. Lane testified on two

occasions about matters that her medical providers talked to

her about. (T. 10 L. 17-20; T. 11 L. 6-9) I find that Ms.

Lane offered this testimony for the truth of the matters

asserted in her testimony, and that Ms. Lane’s hearsay

testimony denied the respondents any opportunity to cross-

examine the physicians that Ms. Lane purported to be
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quoting.  I find that this testimony will not be considered

in rendering a decision in this case.

On two other occasions the respondents objected to Ms. 

Lane testifying to information that she said is contained in

her medical reports. (T. 14 L. 22-24; T. 67 L.7-20)  On

these two occasions, Ms. Lane was attempting to summarize

information written in her medical reports.  Since those

same medical reports are in evidence for comparison, this

portion of Ms. Lane’s testimony will be considered in

rendering a decision.

     On a fifth occasion the respondents objected to Ms.

Lane testifying about what someone at Aalf’s said to Ms.

Lane when she sustained a work related injury at Aalf’s.     

(T. 32 L. 16-21) I find that this testimony was offered with

regard to Ms. Lane’s extent of knowledge, or lack of

knowledge about workers’ compensation before July of 2010,

and not for the truth of what the person at Aalf’s actually

said to Ms. Lane.  Since the testimony in dispute was not

offered for the truth of any comment made by the person at

Aalf’s, Ms. Lane’s testimony will be considered in rendering

a decision in this case.

Issue 2: Compensable Injury       

To the extent that Ms. Lane’s physicians in 2010 and

2011 attributed Ms. Lane’s symptoms at that time to medical

conditions in her neck and low back, I note that to prove a
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compensable injury as a result of a specific incident which

is identifiable by time and place of occurrence, the

claimant must establish by a preponderance of the evidence:

(1) an injury arising out of and in the course of

employment; (2) that the injury caused internal or external

harm to the body which required medical services or resulted

in disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16), establishing the injury; and (4) that the injury

was caused by a specific incident identifiable by time and

place of occurrence.  Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied.  Montgomery v. J & J

Lumber Co., 2011 Ark. App. 129, ___ S.W.3d ___.

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back and neck must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of her employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the claimant’s disability

or need for medical treatment.  Wal-Mart Stores, Inc. v.

Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001); Freeman v.
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Con-Agra Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).  In

addition, as with injuries caused by a specific incident

identifiable by time and place of occurrence, objective

medical evidence is necessary to establish the existence and

extent of the compensable injury.  Wal-Mart v. Leach, supra;

Wal-Mart Stores v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).

     The Arkansas Courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).

Regarding the objective findings requirement for an

aggravation type injury, a claimant must establish the

existence of an alleged aggravation by objective findings

supporting an acute injury, and the claimant cannot carry

his burden of proof merely through objective findings of

preexisting degenerative conditions.  Liaromatis v. Baxter

County, 95 Ark. App. 296, 236 S.W.3d 524 (2006).   

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting
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condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective findings are those

findings which cannot come within the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16).

To the extent that Ms. Lane contends that she developed

polymyositis as a consequence of her alleged injuries at

Ozark Cleaners, I note that the Arkansas Courts have long

recognized that when an injury is shown to have risen out of

and in the course of employment, the employer is responsible

for any natural consequence that flows from that injury. 

The basic test is whether there is a causal connection

between the two episodes.  Air Compressor Equipment v.

Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000); Wackenhut Corp.

v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001); Jeter v.

B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998). 

The Full Commission has also indicated that a compensable

consequence type injury must also be established by medical

evidence supported by objective findings.  Atchison v. John

P. Marinoni Construction Co., Full Workers’ Compensation

Commission, Opinion filed September 19, 2001 (E616344). 

Accord Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999)(Medical evidence is necessary to establish

the existence and extent of an injury, but not causation).

For the following reasons, I find that Ms. Lane has

failed to establish that either her neck and back related
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complaints diagnosed in 2010 and 2011, or her polymyositis

diagnosed in 2012, are in any way causally related to her

ten days of work at the cleaners in August and September of

2010.

First, whereas Ms. Lane testified at the 2012 hearing

that all of her problems started on her last day of work at

the cleaners, i.e., on September 8, 2010, and that she had

never had any problems with her neck or back before, I note

that her medical records from the emergency room on

September 11, 2010, indicate that she had been experiencing

neck pain for a long time, and her medical records from

September 13, 2010, indicate that she had neck pain and back

pain and that she had developed a gradual onset of symptoms

over the prior two weeks. (Cl. Exh. 1 p. 1, 5) Moreover, not

a single page of any medical report corroborates Ms. Lane’s

testimony that her symptoms began as a result of strain at

work on September 8, 2010, as she now contends.

Second, I also do not find credible Ms. Lane’s

testimony that she reported a work related injury to Mary

Beatty over the telephone at about the time Ms. Lane stopped

working, and I do not find credible Ms. Lane’s testimony

that she waited nearly two years to file a workers’

compensation claim because she did not know about workers’

compensation.  I instead find credible the testimony of Ms.

Beatty, who is also no longer employed by the cleaners and



12DEBORAH LANE - G205759

therefore has no interest in the outcome of this case. (T.

69) Ms. Beatty testified that Ms. Lane did not contact Ms.

Beatty at any point after Ms. Lane left her employment at

the cleaners, and therefore did not report to Ms. Beatty any

type of health problems as a result of her work at the

cleaners. (T. 73) I am satisfied from Ms. Beatty’s testimony

that if Ms. Lane had contacted Ms. Beatty to report that she

was hurt from work, that Ms. Lane would have contacted Ken

Sanders, the owner, to report that someone had been injured.

(T. 73) To the extent that Ms. Lane testified that her

knowledge of workers’ compensation was limited after she

quit work until approximately July of 2012, I note that Ms.

Lane had a prior workers’ compensation claim in Arkansas for

carpal tunnel syndrome for which she received medical

benefits, time off from work, and a $3000 settlement. (T.

38) In addition, I note that by September 17, 2010, Ms. Lane

had hired an attorney and filed a disability claim before

the Social Security Administration. (T. 54)  

Third, whereas Ms. Lane told the staff at Baptist

Health Medical Center on September 8, 2010, that lifting at

the cleaners may have exacerbated her neck pain, I find

credible Ms. Beatty’s testimony that an article of clothing

is the heaviest thing that the pressers have to lift. (T.

75) Notably, at the hearing Ms. Lane did not attribute her

various alleged injuries to lifting.  She attributed her
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injuries to the stress on her body because she was told that

she was going to have an assistant that last day but did not

get one. (T. 9) On this point, I find credible Ms. Beatty’s

testimony that Ms. Beatty reviewed employment records from

the cleaners in preparation for the hearing, and that there

were six employees working the last day that Ms. Lane

worked, and that three of those employees were pressers. (T.

71) Frankly, Ms. Lane offered no explanation in her

testimony as to how her job as a presser was physically

stressful, and after reviewing the description of all three

witnesses about operating the pressing equipment, I find

credible Ms. Beatty’s testimony that there is no part of the

job as a presser at the cleaners that is physically

strenuous or demanding. (T. 72) In any event, as discussed

above, lifting on September 8, 2010, clearly did not cause

Ms. Lane’s neck or back problems that sent her to the

hospital several days thereafter since those very same

medical records indicate that Ms. Lane was having neck and

back problems well before September 8, 2010.

Consequently, for all of the reasons discussed herein,

I find that Ms. Lane has failed to establish by a

preponderance of the evidence that she sustained any type of

injury to any part of her body at work on or about

September 8, 2010, as she contends.
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Because I find that Ms. Lane has failed to establish by

a preponderance of the evidence that any of her medical

problems arose out of her employment at the cleaners, I find

that the remaining issues in this claim are moot.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed between
August 30, 2010, and September 8, 2010.

2. The claimant has failed to establish by a
preponderance of the evidence that she sustained
any type of compensable injury arising out of her
employment for the respondent.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


