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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 8, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on October 15, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer/employee relationship existed on
August 22, 2010, when the claimant sustained a
compensable injury to his back and spine.

2. Claimant’s average weekly wage of $1,151.00 was
sufficient to entitle him to the maximum workers’
compensation rates available at the time of his
injury.
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3. The claimant was assigned an anatomical impairment
rating of 5% to the body as a whole for his back
injury which Respondent No. 1 has accepted.

4. The claimant reached maximum medical improvement
on March 18, 2011.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Extent of compensable low back injury.

2. Permanent impairment.

3. Wage loss disability and/or permanent and total
disability.

4. Attorney’s fees.

Respondent No. 1:

1. Claimant’s entitlement to additional medical and
workers’ compensation disability benefits.

Respondent No. 2:

1. Permanent and total disability or wage loss
disability.

The record consists of two volumes: (1) the January 8,

2013, hearing transcript and the exhibits contained therein,

and (2) the December 21, 2012, oral deposition of Dr.

Kenneth Rosenzweig, marked Joint Exhibit 1.  

DISCUSSION

The claimant sustained a compensable L1 compression

fracture in his back when he fell off of a ladder at work on

August 22, 2010.  In the present claim, the claimant

contends that his back was asymptomatic before August 22,



3JOE G. LANCASTER - G007432

2010, and that the fall aggravated preexisting asymptomatic

conditions in his back in addition to causing his L1

compression fracture.  The claimant seeks an award of an 8%

permanent anatomical impairment for his lower back assigned

by Dr. Kenneth Rosenzweig, in addition to the 5% impairment

previously assigned by Dr. James Adametz for the L1

compression fracture. (T. 11) The claimant also seeks

benefits for permanent total disability, or at least

permanent partial disability for wage loss, in addition to

his permanent impairment.

Respondent No. 1 contends that the L1 compression

fracture was the only acute injury found by any physician

who saw the claimant, that Dr. Rosenzweig never documented

any muscle spasms at all, that Mr. Lancaster’s degenerative

changes preexisted his fall, that any aggravation would not

have been permanent, that Mr. Lancaster was treated for pain

and pain is not rateable, and that Dr. Rosenzweig never

provided any basis for impairment or related any impairment

to the fall within a reasonable degree of medical certainty.

(T. 9, 10, 12)  

Issue 1: Aggravation Of Preexisting Low Back 
    Condition In Addition To Admittedly            

              Compensable L1 Fracture.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred
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arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

     The Arkansas Courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).  However, a possible aggravation of a

preexisting condition, being a new injury, must also meet

the requirements for a compensable injury.  Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).

Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence of an alleged aggravation by

objective findings of an acute injury, and the claimant

cannot carry his burden of proof merely through objective

findings of preexisting degenerative conditions.  Liaromatis
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v. Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective findings are those

findings which cannot come within the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16).

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a

work-related incident and an injury by either expert medical

opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In

fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a
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causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In the present case, there is no dispute that falling

off of a ladder is a specific incident as that term has been

interpreted by the Arkansas Courts.  There is likewise no

dispute that the ladder incident occurred during the course

of Mr. Lancaster’s work as a senior mechanic for Aramark

Management Services while attempting to adjust the variable

air box on an overhead air conditioning unit. (T. 20)

Consequently, any injuries that Mr. Lancaster sustained

during that fall arose out of and occurred in the course of

his employment.  The first two related issues presented in

the present are whether the fall caused an aggravation

(i.e., a physical injury) to preexisting degenerative and

arthritic conditions in Mr. Lancaster’s lumbar spine in

addition to causing his L1 compression fracture, and whether

any additional injury is supported by objective findings

that are related to the fall on August 22, 2010. 

My research indicates that the Courts have addressed

issues involving alleged aggravations of preexisting

asymptomatic spinal abnormalities on at least two occasions.

In Ford v. Chemipulp Process Inc., 63 Ark. App. 260,

977 S.W.2d 5 (1998), the Court affirmed the Commission’s

conclusion that Mr. Ford failed to establish that he
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sustained a physical neck injury or aggravation when he hit

his head on scaffolding while wearing a hard hat on a job in

Crossett, Arkansas on April 29, 1994, and failed to

establish that muscle spasms observed by a doctor four

months later on August 26, 1994, were causally related to

hitting his head in April under circumstances where (1) Mr.

Ford did not file an accident report at the time of the

April hard hat incident, (2) Mr. Ford completed his tile and

bricklayer work at the Crossett site then completed jobs in

Georgia, South Carolina and North Carolina, (3) he then

applied for unemployment benefits in June and first sought

medical treatment on June 29, 1994, (4) a physician first

reported muscle spasms on August 26, 1994, four months after

the incident in April, and in that same report the physician

recorded that Mr. Ford had to wear a hard hat recently and

his neck was sore when he had to wear a hard hat all day,

(5) a neurosurgeon on September 14, 1994, observed muscle

spasms and also concluded that the cervical spondylosis and

an osteophyte on an MRI predated the April 1994 incident,

and (6) the same neurosurgeon performed a cervical

discectomy on November 29, 1994, and ultimately opined that

the incident at work in April of 1994 triggered Mr. Ford’s

symptoms. 

The Court in Ford noted that the Commission had not

found the claimant credible in light of the medical notation

in August of 1994 that he had been reportedly wearing a hard
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hat when he was drawing unemployment benefits.  The

Commission also did not find credible the claimant’s

testimony that he had been wearing the hard hat around his

house. Id.  The Commission did not find the muscle spasms

documented in August of 1994 to be causally related to the

incident in April of 1994, since the muscle spasms were not

documented until four months after the April incident and

after the reported “mandatory” hard-hat-wearing incident.

Id.  The Court noted that the Commission has the authority

to determine the weight to accord medical opinions on

causation.  Id.

Conversely, in Leach v. Cooper Tire & Rubber Company,

2011 Ark. App. 571, the Court affirmed the Commission’s

finding that a compensable crush injury involving Mr.

Leach’s chest, lungs, and abdomen on March 10, 2007, also

aggravated a degenerative back condition notwithstanding

evidence that Mr. Leach’s medical records did not contain

any back complaints until more than 90 days after the

accident.  The Court affirmed the Commission because the

evidence also indicated that (1) Mr. Leach had no history of

back complaints prior to the March 10, 2007, injury, (2) he

filed a report of injuries including his back only four days

after March 10, 2007, (3) Mr. Leach testified that he

originally believed that his back pain was related to his

fractured ribs until a nurse determined that his pain was

actually radiating from his back, (4) the Commission found
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Mr. Leach’s testimony credible, and (5) there was evidence

of muscle spasms supporting Mr. Leach’s pain complaints. Id.

For the following reasons, I find the relevant facts in

the present case similar to Leach and distinguishable from

Ford.  First, I note that this case is similar to both Leach

and Ford in that, as in both of those cases, Mr. Lancaster

has no history of any back problems prior to his fall on

August 22, 2010.

Second, more similar to Leach and distinguishable from

Ford, I note that Dr. Adametz acknowledged in his first

report, five days after the fall, on August 27, 2010, that

notwithstanding the L1 compression fracture, Mr. Lancaster’s

worst pain was actually pretty low down in his back. (Jt.

Exh. 1 p. 6) 

Third, I note that after performing the kyphoplasty at

L1, Dr. Adametz still reported Mr. Lancaster having lower

back pain that Dr. Adametz attributed to arthritis and

degenerative problems. (Jt. Exh. 1 p. 10) On December 3,

2010, Dr. Adametz described Mr. Lancaster’s low back pain as

“pretty severe chronic low back pain, more down around his

L4-5 area.” (Jt. Exh. 1 p. 11) Dr. Adametz treated this area

of lower lumbar spine pain with steroid injections in late

2010 and early 2011. (Jt. Exh. 1 p. 11-12) Dr. Kenneth

Rosenzweig reported and treated pain in Mr. Lancaster’s

lower lumbar spine as well beginning on May 25, 2011. (Jt.

Exh. 1 p. 14) Consequently, as compared to Ford, where the
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claimant did not seek medical treatment for any neck

problems until approximately two months after his incident

at work, Mr. Lancaster promptly sought medical treatment,

and reported his lower lumbar pain currently at issue

promptly and repeatedly.  In light of the evidence that Mr.

Lancaster had no symptoms in his lower back before his fall,

and has had some degree of ongoing symptoms of pain in his

lower lumbar spine consistently since the fall, I find that

the claimant has established by a preponderance of the

evidence that his fall onto his tailbone on August 22, 2010,

caused a physical injury to his lower lumbar spine in the

form of an aggravation of his preexisting asymptomatic

lumbar spine condition.

I also find that Mr. Lancaster has established the

aggravation to a preexisting condition in his lower lumbar

spine with medical evidence supported by objective findings. 

Dr. Rosenzweig testified that (other than the L1 compression

fracture) the lumbar MRI performed on Mr. Lancaster’s spine

on August 25, 2010, showed multi-level degenerative disk

disease with mild canal stenosis and foraminal stenosis at

the same levels. (Jt. Exh. 1 p. 8) Dr. Rosenzweig testified

that the MRI findings reflect an individual that is advanced

or advancing in age. (Jt. Exh. 1 p. 10)     

However, Dr. Rosenzweig also testified that Mr.

Lancaster took an injury in his fall that transmitted enough

force to break the bone in his back, and that it activated
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the arthritic or degenerative condition of his lower back so

that he did not recover well. (Jt. Exh. 1 p. 14) Dr.

Rosenzweig testified that he believes the current source of

Mr. Lancaster’s back pain is an activation of preexisting

degenerative disk disease, spondylosis, spinal stenosis and

sacroiliac sprain. (Jt. Exh. 1 p. 22-23) Dr. Rosenzweig

testified that pain inherently implies inflammation, and

that any time the spine has inflammation all of the small

muscle groups are typically tight. (Jt. Exh. 1 p. 16-17)

Therefore, to treat the back pain, one must treat the

inflammation and the spasms. (Jt. Exh. 1 p. 17) 

With regard to whether Dr. Rosenzweig actually observed

muscle spasms and inflammation, or merely inferred their

presence from Mr. Lancaster’s pain complaints, the

respondents have correctly noted that Dr. Rosenzweig never

documented in his reports the presence of muscle spasms. (T.

12) In addition, three times in his testimony, Dr.

Rosenzweig left this examiner with the impression that

perhaps Dr. Rosenzweig only inferred the presence of muscle

spasms and inflammation in Mr. Lancaster’s lower back from

Mr. Lancaster’s complaints of pain to Dr. Rosenzweig. (Jt.

Exh. 1 p. 16-17, 41, 42) However, Dr. Rosenzweig finally

clarified when specifically asked that Dr. Rosenzweig did

find muscle spasms and inflammation present in his

examinations of Mr. Lancaster’s spine. (Jt. Exh. 1 p. 42)

Dr. Rosenzweig also clarified that he did not document the
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presence or the absence of muscle spasms in his dictated

office notes. (Jt. Exh. 1 p. 42) Since Dr. Rosenzweig has no

financial interest in the outcome of this case, I find

credible Dr. Rosenzweig’s testimony that he found muscle

spasms and inflammation but did not report them in his

dictation.  

The Arkansas Courts have previously held that a

physician’s observation of muscle spasms is an objective

finding. Continental Express, Inc. v. Freeman, 339 Ark. 142,

4 S.W.3d 124 (1999).  In addition, in Leach v. Cooper Tire &

Rubber Company, supra, the Court noted that evidence of

spasm supports an injured worker’s pain complaints. 

In the present case, I also find that the claimant has

established by a preponderance of the evidence that the

objective findings of muscle spasms observed by Dr.

Rosenzweig during his treatment support the existence of the

aggravation that Mr. Lancaster alleges to have sustained on

August 22, 2010.  

In reaching this conclusion, I note that not a single

report of any of the claimant’s authorized treating

physicians after August 22, 2010, in evidence makes

reference to either presence or the absence of muscle spasms

in Mr. Lancaster’s lumbar spine.  On the other hand, as

documented above, those same medical reports do corroborate

that Mr. Lancaster had ongoing pain in his lower lumbar

spine at least by August 27, 2010, in the area of the lower
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back where Dr. Rosenzweig has indicated that Mr. Lancaster

aggravated a preexisting arthritic and degenerative

condition.  In addition, I note that, as in Leach and

distinguishable from Ford, there is no evidence in the

present case that Mr. Lancaster was involved in any incident

after August 22, 2010, so as to potentially call Mr.

Lancaster’s credibility into question regarding the origin

of his symptoms documented in his medical reports and/or his

muscle spasms observed by Dr. Rosenzweig.

Consequently, for all of the reasons discussed herein,

I find that the claimant has established by a preponderance

of the evidence each of the requirements necessary to

establish that he sustained a compensable aggravation to his

preexisting arthritic and degenerative condition in his

lower lumbar spine. 

Issue 2: Additional Permanent Anatomical Impairment

Benefits for permanent impairment must be based on an

impairment rating using the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993).  The Commission may

review the Guides even if the Guides are not in the record,

and the Commission may determine its own impairment rating

under the Guides, rather than simply assessing the validity

of impairment ratings assigned by doctors.  Avaya v. Bryant,

82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, benefits for permanent anatomical

impairment shall be awarded only if the claimant’s
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compensable injury is the major cause of the impairment at

issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The

provisions of Ark. Code Ann § 11-9-102(4)(F)(ii)(b) do not

apply in determining a claim for permanent anatomical

impairment.  Michael v. Keep & Teach, Inc., 87 Ark. App. 48,

185 S.W.3d 158 (2004).  Major cause means more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14).

A determination of the existence and extent of physical

impairment must also be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  When determining the permanent physical

impairment, neither a doctor nor the Commission may consider

complaints of pain.  For purposes of assigning impairment

ratings to the spine, straight-leg-raising tests and range-

of-motion tests do not qualify as objective findings.  Ark.

Code Ann. § 11-9-102(16)(A)(ii).

In the present case, I find for the following reasons

that the claimant has established each of the requirements

necessary to establish that he sustained an 8% permanent

anatomical impairment rated to the whole body caused by an

aggravation of preexisting degenerative changes in his lower

lumbar spine as assigned by Dr. Kenneth Rosenzweig, in

addition to his admittedly compensable 5% permanent

anatomical impairment cause by his L1 vertebral compression

fracture.
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First, Dr. Rosenzweig used Table 75 Section II of the

fourth edition of the Guides to determine an 8% rating based

on the presence of two levels of moderate to severe changes

in Mr. Lancaster’s lumbar spine. (Jt. Exh. 1 p. 25-26) Dr.

Rosenzweig’s determination that the Guides provide a 7%

impairment for moderate to severe change at one level of the

lumbar spine, and an additional 1% impairment for a second

level of moderate to severe change, appears accurate to this

examiner.

Second, Dr. Rosenzweig explained that the degenerative

structural changes themselves were present before Mr.

Lancaster’s fall, but since Mr. Lancaster’s low back was

asymptomatic before his fall, and has been symptomatic since

the fall, that Mr. Lancaster experienced an aggravation of

his preexisting degenerative changes as a result of the

fall. (Jt. Exh. 1 p. 24) Dr. Rosenzweig testified that the

fall activated the preexisting arthritic or degenerative

condition to the point that Mr. Lancaster did not recover

well. (Jt. Exh. 1 p. 14, 23) 

I find that these medical opinions of Dr. Rosenzweig

are expressed with sufficient clarity to remove any reason

for the trier of fact to have to guess at the cause of the

injury, and I therefore find that these opinions are stated

within a reasonable degree of medical certainty.  

I also find that Dr. Rosenzweig’s opinions in these

regards are not based on any material mistake of fact. 
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There is no medical evidence in the record indicating that

Mr. Lancaster was having any low back problems before his

2010 fall at work, and both the reports of Dr. Adametz and

of Dr. Rosenzweig document low back symptoms after the fall,

in addition to the initial L1 compression fracture symptoms

at the top of the lumbar spine.  In fact, as mentioned

previously, Dr. Adametz reported on August 27, 2010, five

days after the fall, that Mr. Lancaster’s worst pain was

“actually pretty low down in the back, but on x-rays it

turns out he has an L1 compression fracture.” (Jt. Exh. 2 p.

6) The close temporal relationship between the fall and the

onset of Mr. Lancaster’s lower back symptoms that were not

related to the L1 compression fracture, supports Dr.

Rosenzweig’s opinion that the fall activated Mr. Lancaster’s

arthritic lower lumbar spine.

Third, I also find that the aggravation is supported by

objective medical findings.  The Arkansas Courts have

previously indicated that a medical provider’s observation

of muscle spasms is an objective finding.  Continental

Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).

Again, the respondents have correctly noted that Dr.

Rosenzweig never documented in his reports the presence of

muscle spasms. (T. 12) However, Dr. Rosenzweig finally

clarified when specifically asked that Dr. Rosenzweig did

find muscle spasms and inflammation present in his

examinations of Mr. Lancaster’s spine, and I find credible
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under the circumstances Dr. Rosenzweig’s testimony that he

did in fact find muscle spasms but did not record those

observations in his office notes.

Fourth, I have considered the respondents’ contention

that any possible aggravation was temporary. (T. 9) However,

Dr. Rosenzweig did not begin to follow Mr. Lancaster until

nearly one year after his fall, and Dr. Rosenzweig last

treated Mr. Lancaster over two years after his fall.  Mr.

Lancaster’s low back symptoms persisted through his last

treatment with Dr. Rosenzweig, and Mr. Lancaster still

complained of some degree of low back symptoms at the time

of the hearing.  Dr. Rosenzweig testified that an

aggravation by definition is permanent, and that an

exacerbation by definition is temporary. (Jt. Exh. 1 p. 40)

Dr. Rosenzweig opined in this case that Mr. Lancaster

sustained an aggravation (not an exacerbation) since Mr.

Lancaster was asymptomatic before the fall, and after two

years he continues to have undulating symptoms to that area

of his spine that was previously asymptomatic. (Jt. Exh. 1

p. 43) The respondents have not offered any medical opinion

supporting their contention that Mr. Lancaster’s aggravation

was temporary, and Dr. Rosenzweig’s opinion does not appear

to this examiner to be based on any material mistake of

fact, and to the contrary, appears quite consistent with the

other evidence of record.  I find on this record that the

preponderance of the evidence establishes that the fall
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caused a permanent activation of Mr. Lancaster’s arthritic

condition in his lower spine, and not a temporary injury as

the respondents contend.

Fifth, since the evidence establishes that Mr.

Lancaster’s lumbar spine was asymptomatic before his fall,

and that his fall at worked aggravated his previously

asymptomatic lumbar spine condition, the claimant has also

satisfied the major cause requirement.  Accord Cooper Tire &

Rubber Co. v. Leach, 2012 Ark. App. 462; Wright v. St.

Vincent Doctors Hosp. Indemnity Ins. Co., 2012 Ark. App.

153; Leach v. Cooper Tire & Rubber Co., 2011 Ark. App. 571.  

Issue 3: Permanent Total Disability/Wage Loss 

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Arkansas Code Annotated § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 
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Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

In the present case, Mr. Lancaster was 73 years old at

the time of the hearing held on January 8, 2013.  He is a
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high school graduate with approximately two years of

college. (T. 15-16)

Mr. Lancaster worked for the respondent, Aramark

Management Services/ServiceMaster, for 40 years.  He has

years and years of management training through that company.

(T. 16) Prior to going to work for ServiceMaster in 1971,

Mr. Lancaster worked in the aerospace industry for eight

years as a production coordinator in building radios. (T.

18-19) Mr. Lancaster also served four years in the Air Force

after high school. (T. 64)

Aramark manages physical plants (boilers, chillers,

etc.) under contract to hospitals, school districts and

other facilities. (T. 77, 81) Mr. Lancaster was originally

hired by ServiceMaster in 1971 as a manager.  However, those

duties included on-the-job training of employees. (T. 18) 

Being in a contract service, Mr. Lancaster moved around

quite a bit.  He started out in Oklahoma, and testified that

he also worked in England, in Louisiana, in Kansas, and in

Colorado before coming to Arkansas. (T. 80)   

At one time, Mr. Lancaster was responsible for 18

hospitals in Louisiana and had an estimated 100 people that

he was responsible for. (T. 81) Mr. Lancaster was a contract

liaison and did not have direct hands-on responsibility for

those hospitals at that time. (T. 82) Mr. Lancaster

testified that one of the reasons that he chose to step out

of management was because those positions became more
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clerical, generating paper that nobody read. (T. 83) Mr.

Lancaster testified that he would need to improve his

computer skills to return to that type of work. (T. 83)

When Mr. Lancaster came to Arkansas in 1995, he was the

plant director for the activities of the maintenance crews

in all of the approximately 47 schools in the Little Rock

School District.  (T. 80-81)

At some point Mr. Lancaster retired from Aramark and

then was rehired while drawing an annuity. (T. 49) At the

time of his accident on August 22, 2010, Mr. Lancaster’s job

title was senior mechanic at a hospital in Saline County. 

Mr. Lancaster recalled having added personnel while he was

there. (T. 82) Mr. Lancaster testified that he fired the

boilers, made sure the chiller operated correctly, followed

a checklist on all of the major equipment daily, performed

and recorded meter readings, basic studies, and evaluations.

(T. 17) Mr. Lancaster earned approximately $60,000 per year

in his job at Aramark. (T. 46) Mr. Lancaster is a certified

plant maintenance manager and also a licensed boiler

operator in Arkansas. (T. 16)

Mr. Lancaster underwent a functional capacity

evaluation on February 1, 2012, which indicated that overall

Mr. Lancaster demonstrated the ability to perform work in

the medium classification. (Jt. Exh. 2 p. 20) However,

because the functional capacity evaluation made Mr.

Lancaster’s pain worse, Dr. Rosenzweig has recommended that
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Mr. Lancaster seek work in the light classification for his

own safety. (Jt. Exh. 1 p. 22) 

Mr. Lancaster testified at the hearing that he had

asked his district manager at Aramark if any light duty job

opportunities were going to be available for him at Aramark

and that he was assured that they would not be. (T. 46, 52)

Mr. Lancaster testified that the only job he has applied for

was an open position at Saline Physical Therapy Center,

greeting patients at the window and some office paperwork,

but that he did not receive a job offer. (T. 43) Other

positions that Mr. Lancaster has thought about, but not

applied for, are Wal-Mart greeter and security guard. (T.

47)

I conclude on this record that Mr. Lancaster’s failure

to apply for work other than one window position greatly

impedes this examiner’s ability to assess the full extent to

which Mr. Lancaster’s injury and impairment have impeded his

ability to return to work.  

I also respectfully point out that a significant

disparity appears to exist between Mr. Lancaster’s testimony

and his wife’s testimony regarding his abilities and

limitations.  Mr. Lancaster testified that he would probably

need to take a break or sit down after two or three hours of

standing, and that he can probably walk two or three hours

if doing so on level ground. (T. 30, 31) Mr. Lancaster

testified that he can currently walk, stand or sit four or
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five hours before he must either lay down or at least sit

with his feet propped up for 30 minutes. (T. 37-38) Mr.

Lancaster testified that he mows his land with a small

Kabota tractor. (T. 39-40) Mr. Lancaster testified that he

operates a gas powered weed eater on his five acres three or

four times per year, although he really needs to weed-whack

around every tree every time he mows. (T. 84) 

Mr. Lancaster testified that he is installing laminated

flooring in his grandson’s bedroom, and the work requires

sitting on the floor or being on knee pads.  Mr. Lancaster

testified that if he does this work for six hours one day,

he will probably take the next day off. (T. 42) The primary

pain limitation that Mr. Lancaster described repeatedly in

his testimony was any sort of twisting motion (such as

starting a chainsaw or a weed whacker, twisting due to

walking on uneven ground, twisting to pick something up,

bouncing on the Kabota, or twisting while lifting. (T. 25,

31, 35, 40, 71)

By contrast, Mrs. Lancaster testified that if she sends

Mr. Lancaster to the store, the family has to help him up

the stairs when he comes back. (T. 87) If he lifts a pot off

the stove, he is upstairs the next day. (T. 87) Mrs.

Lancaster testified that, if her husband walks around Wal-

Mart one time (i.e., walks for 30 minutes), he has to sit

down. (T. 92) At one point, Mrs. Lancaster testified that

Mr. Lancaster gets on his mower once in a while. (T. 88)
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However, Mrs. Lancaster later testified that she does all of

the mowing and all of the weed-eating on the property. (T.

93)

After considering Mr. Lancaster’s age, education, work

experience, and all other relevant factors, I find that Mr.

Lancaster has experienced a 12% impairment to his future

wage earning capacity in excess of his 13% permanent

anatomical impairment caused by his low back injuries.  In

assigning only a 12% wage loss to a man who has not returned

to work after previously earning approximately $60,000 per

year, I point out that Mr. Lancaster appears to have an

extraordinary amount of managerial experience.  He has

certifications.  He is as articulate as any witness that

this examiner has ever met, and to date, it appears to this

examiner that Mr. Lancaster has simply not looked for

managerial positions commensurate with his education, his

management experience, his certifications, his prior salary,

and/or his physical abilities and restrictions.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed on
August 22, 2010, when the claimant sustained a
compensable injury to his back and spine.

2. Claimant’s average weekly wage of $1,151.00 was
sufficient to entitle him to the maximum workers’
compensation rates available at the time of his
injury.

3. The claimant was assigned an anatomical impairment
rating of 5% to the body as a whole for his back
injury which Respondent No. 1 has accepted.
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4. The claimant reached maximum medical improvement
on March 18, 2011.

5. The claimant proved by a preponderance of the
evidence that he has sustained an 8% permanent
anatomical impairment in addition to the 5%
permanent anatomical impairment previously
accepted by Respondent No. 1.

6. The claimant proved by a preponderance of the
evidence that he sustained an 12% permanent
disability for wage loss in excess of his 13%
permanent anatomical impairment.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

Because Respondent No. 1 has controverted in its

entirety the additional indemnity benefits awarded herein,

the claimant’s attorney is entitled to a 25% attorney’s fee

on the indemnity benefits awarded herein, one-half of which

is to be paid by the claimant and one-half to be paid by the

respondents in accordance with Ark. Code Ann. § 11-9-715 and

Death & Permanent Total Disability Trust Fund v. Brewer, 76

Ark. App. 348, 65 S.W.3d 463 (2002). 
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Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


