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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G300373

MARTY LAMPKIN, 
EMPLOYEE CLAIMANT

SILICA TRANSPORT, INC., 
EMPLOYER RESPONDENT

YORK RISK SERVICES GROUP,
INSURANCE CARRIER/TPA                             RESPONDENT

                OPINION FILED SEPTEMBER 5, 2013              
             
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA
L. BLACK, in Batesville, Independence County, Arkansas.

The claimant was represented by Mr. B. Michael Easley,
Attorney at Law, Forrest City, Arkansas. 

Respondents were represented by Ms. Melissa Wood, Attorney
at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on July 3,

2013, in Batesville, Arkansas.  A Pre-hearing Telephone

Conference was conducted in this case on May 20, 2013.  A

Pre-hearing Order was entered in this claim on that same

date.  This Pre-hearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and

their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order, or at the start of

the hearing.  The following stipulations are hereby

accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on May 30, 2012.

3.  The claim has been controverted in its entirety.

4.  Claimant had surgery on March 25, 2013, as ordered 

by his physician.

5.  The claimant’s average weekly wage on the date of

his alleged injury was $557.04.  This entitles the claimant

to temporary total disability and permanent partial

disability compensation in the amounts of $371/$278,

respectively, if this claim is found to be compensable.  

6.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

7.  The parties agreed to stipulate that if the five 

witnesses were called, they would all testify that in

October of 2012, the claimant did not do any heavy lifting,

or bending to injure his back. (Lindsey Burgess, Mark

Burgess, Cherie Henry, Roger Carter, and Mrs. Lampkin).

8.  The respondents are entitled to an offset for any

short-term disability paid to the claimant. 

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

1.  Compensability of the claimant’s alleged back 
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injury. 

    2.  Medical treatment for his alleged back, including

surgery.

3.  Temporary total disability compensation from March

14, 2013, until a date to be determined.

4.  An attorney’s fee.  

     The claimant’s and respondents’ contentions were set 

out in their respective Responsive Filings.  Said stipulations

are hereby incorporated herein by reference. 

     The documentary evidence submitted in this case 

consists of the hearing transcript of July 3, 2013, and the

documents contained therein. 

    The following witnesses testified at the hearing: the

claimant, Alicia Lampkin, Charles Goodman, Gilbert Burgess,

Timothy Parson, Debra Graves, and the claimant was recalled

for rebuttal testimony.

                         DISCUSSION

     The claimant was forty-nine years old at the time of 

the hearing.  He verified that he has primary work experience

as a truck driver.  According to the claimant, he worked for

Silica Transport for some five years.  He has also worked

training other truck drivers.  

    Under further questioning, the claimant gave a detailed

description of his job duties relating to the tanker and heavy
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hoses.  He denied that he could perform these duties in his

current condition.  The claimant also denied that he is able

to lace-up his own shoes, or pull on boots because he is

unable to bend over.  According to the claimant, all of his

symptoms resulted from his May of 2012, incident of stepping

in a hole while at the Nucor facility in Memphis.  

    At the time of his alleged injury, the claimant’s job

duties required him to deliver FlexiCoat, on a bulk trailer.

He testified that this is commonly referred to as flex

carbon/FlexiCoat.  According to the claimant, he had to use

the pump and hose on his truck to dump the FlexiCoat into a

big silo, which is attached to the building.  He verified that

he had to get out of his truck to perform these functions.

The claimant essentially testified that the condition of the

grounds at the Nucor facility was under heavy construction.

They were doing some drilling, and concrete work was also

being done, along with frames being put up.  The claimant

testified that they also had a lot of holes and water on the

grounds.  The claimant stated that it was very muddy, and you

could not see beneath the surface.

     The claimant explained:

Q. So when you’re -- and I don’t mean to interrupt you,
but when your cab came to rest and you put it in park and
then you’re getting ready to get out and do what you got
to do, what was the condition of the surface right under
your truck where you would step down and impact the
ground?
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A. Mud and water.

Q. Okay.

A. Mud and water.

Q. All right.  So what happened when you stepped down
out of the truck?

A. I had got up and hooked my hose up from the truck to
the trailer.  It’s called a hot hose.  That’s how you
blow -- build pressure up in your trailers to unload your
product.

Q. You have to get on the ground to do that?

A. Well, you have to get up on the back of the truck to
get your hose off the front of the trailer.

Q. So you hadn’t stepped to the ground yet.

A. Hadn’t stepped to the ground yet.  That’s when I
grabbed my hose, when I stepped down, and let my hose
down, I still had my right foot on the frame step and I
was holding the rail on the back of the sleeper.  And
when I stepped down with my left foot, that’s when it
went in the hole and it went over my boot.

Q. And then what position was your foot in in the hole?

A. It was like I was spread out doing the splits
because I was hung with my foot in the hole and, somehow,
my foot was hung in that hole and I had to just keep
working my foot till I got it loose to where I could get
back up.

Q. While you’re hanging on to the sleeper?

A. While I’m hanging on the back of the sleeper.

Q. Okay.  Did you feel anything happen at that point in
time?

A. A burn.  I thought maybe it was a pulled muscle or
something and I called Tim and let him know.

    He verified that Tim Parson was his dispatcher.  The
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claimant testified that Mr. Parson asked if he could go ahead

and unload, which he agreed to do.  He essentially testified

that he believes he called Mr. Parson at his home.  The

claimant verified that they have requested cell phone and

QualCom records in discovery, but these records have not been

given to him.

     The claimant testified that he used his cell phone to 

take photographs of the condition of the surface under his

truck, but they somehow got deleted.  He verified that they

requested cell phone records, e-mails, texts, and fax

transmission for David McKay, John Nash, Debra Graves, and

Rachel, but the respondents have not produced these records.

     Following the May of 2012, specific incident, the 

claimant verified that he continued working and did not go to

the doctor.  The claimant stated that he was able to keep

working by taking ibuprofen and Tylenol.  According to the

claimant, he was taking six to eight ibuprofen tablets, and

sometimes two to four Tylenol tablets.    

   The claimant admitted that he did not seek medical

treatment for his back until January(2013).  He verified that

eventually he underwent surgery due to lower back and left hip

pain, and left leg numbness.  The claimant denied ever having

previously experienced these symptoms.

     He further denied having injured himself when his 
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daughter moved or while doing some repairs to her home.  The

claimant denied having lifted or done anything to injure

himself during this period of time.  The claimant testified

that it reached a point to where his back was popping, and

felt like somebody was sticking him with an icepick.  He

agreed that his back pain and related symptoms would come and

go.  

     The claimant testified that he filed a report of injury

with his employer.  David McKay asked him to fill out a

report, and the claimant faxed it to the office.  He denied

that he kept a copy of this report.  The claimant testified

that he also filled out another report of injury before he

went to the doctor.

    He admitted to undergoing a physical about two months

after the incident.  The claimant further admitted that he

checked the “no,” box when asked about acute low back pain

when completing the paperwork for his physical.  According to

the claimant, on that particular day, he did not feel the need

to tell the doctor about his previous problem, because the

pain would come and go.  The claimant stated that he needed to

work and did not want to be off work because his wife’s income

would not support them. 

     The claimant agreed that Silica paid on the claim for 

awhile, but later denied it.  He testified that they also paid
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him temporary total disability and his medical benefits until

Dr. Olinger recommended that he have surgery.  The claimant’s

only source of income as of the date of the hearing, was the

short-term disability payments of $150 per week.  

     Regarding his current symptoms, the claimant testified

that his leg does not go numb anymore.  However, the claimant

testified that he has problems walking, and his back is still

just a constant pain.  The claimant testified that he has been

prescribed a brace for his back, but it cuts off his wind.  He

verified that Dr. Arnautovic is his surgeon, but his treating

physician was Dr. Olinger. 

    After questioning the claimant, his attorney made the

following statement to the Commission:

Your Honor, I have a statement to make.  I’ve been up
here accusing Silica Transport of not producing some
things and, apparently, they did on June 19th.  I don’t
think they kept a copy of them but Ms. Wood assures me
that she mailed this to us and that there were
photographs and there were QualCom records.  I looked at
my file and I’m going to look at it again before I leave
this building.  It’s not in this file.  That doesn’t mean
that she didn’t send it.

     On cross-examination, the claimant verified that during

his deposition testimony, he testified that he has been a

truck driver since 1980.  He admitted that his CDL is current.

     During his deposition testimony, the claimant testified

that his May 30, 2012, injury occurred that morning.  He 

agreed that he testified that the hole he stepped in was
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approximately six inches deep.  The claimant stated that the

hole covered his boots.  He verified that during his 

deposition testimony, he stated that his injury was not a

twisting-type injury.

     The claimant explained:

Q. Okay.  You’ve told us today that you reported the
injury on May 30th, both on QualCom and you talked with
Tim Parson; is that correct?

A. True.

Q. It’s your testimony that you told him that you hurt
your back and your leg and that you needed treatment; is
that correct?

A. I told him that I hurt my back and leg when I
stepped in that hole and told him that I would probably
need treatment, but I never did go to the doctor.

     The claimant admitted that he did not go to his family

physician(Dr. Collum),in the time period between May(2012) and

January (2013).  He agreed that he has been deer hunting three

times since the May 30th incident. 

     He testified:

Q. In looking more closely at some of your medical
records, we’ve got a copy of your DOT physical that was
performed on June 29th of 2012.  Is that your signature
on it?

A. Yes, it is.

Q. There are three different questions here that I’d
like to ask you about.  The first is the very top one.
Any illness or injury in the last five years.  What did
you mark on that question?

A. There wasn’t any injuries.
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Q. So you put no?

A. Right.

Q. This other one here says, any spinal injury or
disease?  Again, your response was no; is that correct?

A. That’s true.

Q. Right below it, any chronic low back pain?  You put
no on that?

A. That’s true.  At that -- at that time, I wasn’t
hurting.

Q. Were you aware that the doctor also did a physical
examination and checked the box indicating that you had
no tenderness or any spine problems?

A. That’s true.

Q. We have a medical record dated October 22nd of 2012
from a Dr. Linda Collins.  Can you tell us who that is?

A. Yes.  That’s a little clinic there in Hughes where
we live in.  That’s when I fell off the lawnmower and
skinned my face.

Q. Okay.  You had told me in your deposition that you
thought the lawnmower incident happened in June, July or
August, but it did, in fact, happen in October?

A. I guess it did.

Q. You had told me in your deposition that you skinned
up your face when you fell off the lawnmower, but you
didn’t have any other injuries; is that correct?

A. That’s right.

Q. I asked you if you mentioned any other injuries to
the doctor.  You told me that you did not.

A. Did not.

Q. Looking at the medical record itself, though, it
looks like you were complaining of neck pain, bilateral
arm pain, bilateral shoulder pain and headaches.
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A. I have -- it give me a headache and I skinned my
shoulder.

Q. So you told the doctor about all those other
complaints.

A. Yes.

     The claimant admitted that from the time frame of May

31st up until his last day of work in January of this year, he

worked his regular job for Silica.  He also agreed that he

even went back to the same facility, Nucor, doing the same

work that he previously described having performed on the date

of his incident.  

     Regarding his daughter, Lindsey, the claimant testified:

Q. Tell the Judge, if you would, about what was
happening in the time frame of October of 2012 involving
your daughter and moving.

A. They had went -- they had got a new house that
hadn’t been completely finished, and I had two other --
my son-in-law and Roger Carter, I was the one operating
the miter saw, my miter saw which is on a table.  It is
about four foot tall, real easy to work.  And all I did
was cut the angles for them.  They’d bring me the wood,
tell me how long they needed it.  I’d mark it, cut it,
they’d carry it back in and put it up.

Q. Were you guys getting a house ready for Lindsey,
though?

A. Yes.

Q. Where is the house located?

A. It’s in Heber.

Q. All right.  On October 22nd of 2012, did you send a
QualCom message about moving Lindsey during that time
frame?
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A. Yes.  But all I did was drive the truck.

Q. And do the baseboard work that you just described,
correct?

A. But I didn’t -- I didn’t do any nailing on the
baseboard.  All I did was cut them.

Q. You indicated on the QualCom message that you were
so sore you could hardly move; is that right?

A. That’s true.

Q. There is another message on November 29th of 2012
indicating that you were hurting bad, you were up all
night and not sleeping.  Does that sound right?

A. True.

     The claimant admitted that all of the text messages to 

Tim Parson are accurate.  He agreed that Respondents’ Exhibit

No. 2, page 20 is of him from the ordeal with the lawnmower.

    Lisa Lampkin was called as a witness on behalf of the

claimant.  She is the claimant’s wife of twenty-nine years.

She denied that the claimant has ever had a back injury before

this May of 2012 incident.  Mrs. Lampkin testified that she

learned of the claimant’s injury on that same day.  According

to her, the claimant sent her a picture and a text message,

about him having stepped in a hole, and hurt his back.

     She denied that the claimant injured his back while 

helping their daughter with her new home.  Mrs. Lampkin denied

that she was aware of any other accident that would have

caused the claimant to have a back injury this bad.  

     Mrs. Lampkin testified:
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Q. When this happened or shortly after this happened,
did you speak with Ms. -- I don’t know Ms. Debra’s last
name -- did you speak with Debra here?

A. Well, after it happened, on -- when he -- around
December, he was hurting so bad, he could no longer stand
it, and he had called Debra on the phone and wanted to go
to the doctor.  And, of course, you know, he could.  And
then in January, because I wrote it down on -- we had an
STI book on the table and he was speaking to Debra.  It
was January the 3rd and it was -- they was speaking of
it.  She said, yes, Marty, I do have it on file where you
were hurt May the 30th.

Q. And she told -- and she is what position with the
company?

A. I think safety.  I’m not for sure.

Q. Okay.  And did you make a note of that?

A. Yes, I did.

Q. What did you write it on?

A. On the front of an STI handbook that we had.  There
should be a copy in that file.

    On cross-examination, she denied she was aware of her

husband having turned down loads.  She further denied that the

claimant missed work due to asthma, or needing to work on his

house, or helping his daughter.  Mrs. Lampkin verified that

her husband is treated for asthma and bronchitis.

    Tim Parson was called as a witness on behalf of the

respondents.  As of the date of the hearing, he worked as

dispatcher for Silica Transport.  Mr. Parson has worked for

them some six years.  He agreed that he is one of the

dispatchers for the claimant.            
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     Mr. Parson denied that the claimant reported an injury

to him on May 30, 2012.  According to Mr. Parson, the claimant

could not have reported an injury to him on that date because

he was on vacation and his phone off.

     With respect to the claimant’s work habit, Mr. Parson 

testified:

Q. Between May 30th and early January of this year, can
you tell the Judge about Mr. Lampkin’s workload and
whether that changed at all.

A. He would usually do one load a day to Nucor or two
if there was.  If we asked him to do anything else, he
really preferred not to.  He usually said he had
something else he needed to do.  He had -- he was not
feeling well, he needed to clean up his yard, or,
usually, if it’s like on the weekend, he wanted to get
off early to go to Heber.

Q. Was that any different than his typical work habits
--

A. No.

Q. -- before May 30th?

A. No.  Nothing had changed.  He -- that’s -- since
Marty came in 2010 and started working for me in the bulk
division, that’s how he wanted to work.  Nucor.  And he
hardly ever wanted to do anything else.  If I give him
something else to do, usually, he would call me or send
me a text message asking me to get someone else to do it,
he needed to do something after the Nucor, he just didn’t
want to do anything else.

Q. So his wages would have stayed about the same during
that time frame before and after May 30th; is that right?

A. Correct.

Q. During that same time frame, and, again, I’m talking
about May 30th up until December 18th, did he complain to
you about his back and associate it with stepping in a
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hole at Nucor?

A. Not to my knowledge.  If he -- he might have sent it
in on the QualCom and I would’ve just looked at it as
normal because he’s always sending in a different reason
he needed to go home.

      Mr. Parson admitted the claimant sent an email to him on

October 16, 2012, stating that he needed to be home Friday

ASAP, because his daughter Lindsey was moving.  Mr. Parson

also verified that on September 6, 2012, the claimant sent an

email stating that he was working on a house in Heber every

Friday through Sunday until they could move.

     Upon further questioning, Mr. Parson testified:

Q. What did he send you on October 21st?

A. Not through yet.  Take care of me tomorrow.  Can’t
hardly move, me or Lisa, but got the kids into the house
thank the Lord.  And then may I read this one?  

Q. Sure.  November 16th.

A. On November 6, he sent, thank you, big buddy, feel
better now than I have in a long time.  Or better now
than in a long time.

Q. Okay.  What about December 5th?

A. Don’t like moving, just got everything tightened up
on this one.  He was talking about -- I can’t remember
what he was -- I think he was moving from one house in
Heber to another.

Q. All right.  During this whole time frame, was he
telling you that his back was hurting --

A. No.

Q. -- because of falling in a hole?

A. No.
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Q. All right.  December 18th, though, what happened?

A. Tim, my back and leg or hip are killing me from when
I got hurt at Nucor.  I’m going to try to stick it out
till after the year.  

Q. Before that date --

A. Or after New year.

Q. -- did you know he was complaining about back pain
because of that incident?

A. No.

     On cross-examination, Mr. Parson admitted that when he 

returned from vacation, he got an email from the claimant

wherein he stated that he had stepped in a hole.   

     Debra Graves testified on behalf of the respondents.  As

of the date of the hearing, she worked as director of safety

at Silica Transport.  She has worked there some seven years.

     Ms. Graves testified:

Q. As the director, can you tell the Judge just briefly
what your job entails at Silica?

A. Lots of stuff.  No.  We have to deal with the
Federal Motor Carrier safety rules and regulations, keep
all the trucks legal, and, then, of course, I have the
workers’ compensation claims.  They would come to me.
Any report of injury and I would send them to the doctor,
things like that.

Q. You’re familiar with Marty Lampkin?

A. Yes, ma’am.

Q. You understand that we’re here today because of an
injury he’s saying happened on May 30th of 2012?

A. Yes, ma’am.
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     She admitted that the claimant reported the injury to 

her on the day of the incident.  Mrs. Graves offered the

claimant medical treatment, but he wanted to wait and see if

he would  be better the next day.  According to Ms. Graves,

the next day when she checked on the claimant, the claimant

and his wife told her he was fine after taking some medicine.

She verified that the claimant took a load on May 31, 2012.

Ms. Graves denied that from that date until December 18, 2012,

the claimant ever requested to go to a doctor.  However, she

admitted that some time in December, she set the claimant up

for his first appointment with Coast to Coast.  

     Specifically, Ms. Graves testified:

Q. Tell me, Ms. Graves, are you familiar with whether
or not Mr. Lampkin would take loads on a regular basis
before and after the alleged injury?

A. Well, he would always take one or two loads a day,
but he always had something else he wanted to do.  There
were other Nucor loads that needed to be covered that he
would say, no, please don’t -- don’t -- I need to have my
car fixed or I need to -- Lisa’s car fixed or whatever
things.  And we tried to work with them, but it got -- it
was kind of an issue because he would always, you know,
only want to do a little bit every day.  He didn’t do it
every day, but he didn’t want to work a full day so --

Q. Besides car trouble, what are some of the other
reasons he might have given to you?

A. He had -- at one time, he was helping in a farm
field, he would have to plow the field or cultivate.  I’m
not sure which, you know, various house trouble, car
trouble, or maybe he did not feel well, you know, so that
was -- of course, we don’t make them work if they don’t
feel well if they don’t want to.
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Q. Now, this would be both before and after May 30th?

A. Yes.

     Ms. Graves admitted that she was made aware of the 

claimant’ s October lawnmower incident on the weekend of the

incident.  According to Ms. Graves, the claimant brought a

load to Guy and was in a lot of pain as a result of the

incident.  However, the claimant told her he would be fine.

     On cross-examination, Ms. Graves verified that she talked

to the claimant about him being stove up after he had assisted

his daughter with her move.  She admitted that the claimant

told her in an email message that he worked finishing

baseboards.

     The claimant sought medical treatment on October 22, 

2012 from Dr. Linda Collins due to his lawnmower incident. 

     A review of the medical evidence demonstrates that the

claimant sought medical treatment from Coast to Coast Medical

on January 3, 2013.  At that time, the claimant reported that

he stepped in a hole and hurt his back and left leg.  

     On January 10, 2013, the claimant underwent an MRI 

of the lumbar spine.  Dr. Robert Duke rendered the following

opinion:

1. L3-4 mild bulging annulus and right
posterolateral annular tear, with degenerative
facet arthropathy and borderline caliber of the
neural foramina and spinal canal.

2.  Grade I spondylolisthesis L4 on L5 with L4
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spondylolysis. Increased T2-weighted marrow signal
within the pedicles at L4 and L5 that likely
represents stress reaction. Moderate acquired
spinal canal stenosis at L4-5 with diffuse bulging
annulus, posterior annular tear, and degenerative
facet arthropathy. Bilateral L4-5 neural foraminal
stenosis also.

3.   L5-S1 degenerative facet arthropathy greater
on the right.

 
     On February 5, 2013, Dr. Steven Nokes wrote the following

letter to the respondents’ attorney:

I have reviewed an MRI of the lumbar spine without
contrast from Outpatient Diagnostic Center of
Memphis dated 01/10/2013 on Marty Lampkin.  I agree
with the dictation provided at that time.  At L5-
S1, moderate degenerative facet disease is present,
right greater than left.  There is no evidence of
disc extrusion, canal stenosis or foraminal
compromise. 

At L4-5, there is grade I degenerative
spondylolisthesis secondary to severe chronic
degenerative facet disease. There is moderate
degenerative disc disease with a diffuse disc bulge
eccentric to the right.  Moderate acquired central
canal stenosis is present. Mild symmetric bilateral
foraminal stenosis is present.  There are chronic
stress reactions without a frank stress fracture in
both the L4 and L5 pedicles bilaterally.

At L3-4, there is mild degenerative disc disease
with a mild disc bulge with a right posterolateral
annular tear with mild to moderate degenerative
facet disease.  There is no evidence of canal or
foraminal stenosis, however. 

The remainder of the study is normal.

None of these findings is acute. Findings are
consistent with long-standing chronic degenerative
changes. 

     Dr. Rodney Olinger evaluated the claimant on February 
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26, 2013, due to a chief complaint of leg and low back pain.

He reported, in relevant part:

Mr. Lampkin comes in today. He is continuing to
have severe left lower extremity pain. He can
hardly get around.  The pain has gotten worse since
I last saw him.  This gentleman has a pre-existing
lumbar stenosis and spondylolisthesis but also a
new disk bulge into that small canal with an
annular tear.  I went over the history with this
gentleman.  This gentleman, again, states he has
never had a back problem before his latest workers
[sic] comp injury.  He tried to work with the pain.
He said he stated to many people at work that he
was hurting and he continued to work over this
period of time.  He said he even trained two people
over this period of time who felt that the work was
too hard for them.  He continued to go on despite
his pain until it became so severe he could not
handle it any further.  Again, this gentleman says
he has had no previous back problems or visits to
people for his back pain in the past. 

                         *  *  *

     Impression:
Lumbar Degenerative Disc Disease.
Lumbar Spinal Stenosis.
Low Back Pain.
Spondyloslisthesis.

Plan:
Again, this gentleman in summary denied any
previous back injury. He states that he continued
to work after his injury just because he thought he
could get by. He would work with pain and he
thought that was the thing to do while he was
working.  But, he did work until he just could not
stand the pain any longer.  This gentleman has a
pre-existing spinal stenosis with a small canal
secondary to ligamentous hypertrophy and facet
hypertrophy.  He has spondylolisthesis with a small
amount of motion on flexion and extension. He has a
disk bulge at that L4 level and a tear.  At this
point, this gentleman is in severe pain and I would
recommend proceeding with a transforaminal lumbar
interbody fusion and I will set him up with one of
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my partners who places instrumentation for that
when approved by workers comp.  If denied, he will
get a letter of denial and we will be able to go
and do his regular insurance.  Again, I feel that,
by his history, his symptoms are related to
stepping into a hole on May 30, 2012.  This is the
acute injury which because of his pre-existing
degenerative processes became much more severe and
caused him to become symptomatic when they were
asymptomatic previously and it is this acute injury
which is making him proceed with surgery. 

      On April 4, 2013, Dr. Olinger wrote the following letter

to the claimant’s attorney:

This is in response to your faxed correspondence
dated March 28, 2013.

Mr. Marty Lampkin was referred to me by his workers
[sic] compensation carrier for his injury of
5/30/12.  By his history, his pain began 5/30/12
and he continued to work until it worsened in
December and he had to take off work January 7,
2013. If his history is correct, based on a
reasonable degree of medical certainty, Mr.
Lampkin’s injury occurred in the course and scope
of his employment and he has been in need of
surgery since I saw him 1/24/13.

                        ADJUDICATION 

A.  Compensability

       Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
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      occurrence[.]     

     Thus, in order to prove a compensable injury, a claimant

must prove, among other things, a causal relationship between

the injury and the employment-related incident. Wal-Mart

Stores, Inc. v. Stotts, 74 Ark. App. 428, 49 S.W. 3d

667(2001). 

     A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant's burden of proof shall be a 

preponderance of the evidence.  Ark. Code Ann.§ 11-9-102

(4)(E)(i).

     Preponderance of the evidence means the evidence having

greater weight or convincing force.  Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     After having reviewed the evidence in this case 

impartially, without giving the benefit of the doubt to either

party, I find that the claimant has failed to prove by a

preponderance of the credible evidence that he sustained a

compensable back injury, while in the course and scope of his

employment with the respondent-employer on May 30, 2012.

Additionally, the claimant has failed to establish a causal

connection between the lumbar disc abnormalities identified in

the MRI of January 10, 2013, and his incident at work incident

of May 30, 2012.
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     Here, the evidence shows that the claimant was involved

in a work-related incident wherein he stepped in a six-inch

hole. The claimant promptly reported the incident to

management.  However, at that time, the claimant refused any

medical treatment for this incident.  The evidence shows that

following this May 30, 2012, incident, the claimant did not

complain to management about any problems with his back, or

that he needed medical treatment until some six to seven

months(December 18, 2012) later.  During this period of time,

the claimant was involved in an unrelated lawnmower accident,

in October of 2012. During this October 2012 lawnmower

accident, the claimant was thrown from his riding lawnmower

while doing some yard work. He sought medical treatment for

this injury and complained to Ms. Graves of significant pain.

Photographs of the claimant were taken after this lawnmower

accident, and have been introduced into evidence.  These show

that the claimant had significant bruising, especially of the

face.  As a result of this unrelated incident, the claimant

reported to management that he had a broken nose, and messed

up neck and shoulders.  Also, during the month of October, the

claimant assisted his daughter with moving into her new home.

After engaging in these activities, the claimant complained to
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management via text message that he could hardly move. 

     In the present matter, the claimant did not request any

medical treatment for the May 30, 2012, incident until on or

about December 18, 2012.  As a result, management arranged for

the claimant to be seen at the Coast to Coast Medical Clinic

on January 3, 2013.  At that time, the claimant complained of

back and leg pain after having stepped in a hole. 

    An MRI of the claimant’s lumbar spine was performed

January 10, 2013, which demonstrated namely,“significant

lumbar degenerative disc disease, and a disk bulge at L4 level

and a tear.”  It appears that on February 26, 2013, Dr.

Olinger essentially opined that the claimant had a disk bulge

and tear at L-4, for which he recommended a transforaminal

lumbar interbody fusion.   Although the operative reported was

not introduction into evidence, the claimant testified that he

underwent back surgery by Dr. Arnautovic.  The parties 

stipulated that the claimant underwent lumbar surgery on March

25, 2013.        

     Mr. Parson and Ms. Graves both credibly testified that

following the claimant’s work incident of May 2012, the

claimant worked his regular hours. The claimant admitted the

same.  In addition, the evidence also demonstrates that the
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claimant underwent and passed a DOT physical some two

months(June 29, 2012,) after the work incident. On the

questionnaire for this exam, the claimant stated that he had

not had any spinal injury or disease.  The doctor also opined

that the claimant had “no tenderness or any spine problems.”

      Considering that there was no medical treatment for some

six to seven months following the May 30, 2012 work-related

incident; that the claimant did not miss any work or complain

to management of back pain as a result of the work incident

during this period of time; that the claimant was able to pass

DOT physical some two months after the work incident; that the

claimant stated on this DOT questionnaire that he had no

spinal injury or disease; that the doctor performing this

examination opined that the claimant did not have any

tenderness or spine problems; and because the claimant did not

complain of any back problems until after the lawnmower

accident and the moving of his daughter, I think it would

require conjecture and speculation to conclude that the

claimant sustained a compensable back injury while working for

the respondent-employer on May 30, 2012.   However, conjecture

and speculation cannot supply the place of proof. Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W. 2d 155
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(1979).  Under these circumstances, I am compelled to find

that the claimant has failed to prove by a preponderance of

the evidence that there is a causal connection between his May

30, 2012, work incident, and the lumbar disc abnormalities

demonstrated on the MRI of January of 2013.

     Of note, I recognize that Dr. Olinger opined that by the

claimant’s history of pain, the claimant’s injury occurred in

the course and scope of his employment.  However, minimal

weight has been assigned to Dr. Olinger’s opinion since it was

based on an inaccurate and incomplete history provided to him

by the claimant.  Specifically, the record before me does not

demonstrate that the claimant had continued pain following the

work incident, nor does it appear that Dr. Olinger was made

aware of the matters pertaining to the lawnmower accident and

moving event that occurred in October of 2012.     

     Having found that the claimant failed to prove by a 

preponderance of the evidence that he suffered a compensable

back injury, the issues of reasonable and necessary medical

care and temporary total disability compensation, are rendered

moot and have not been addressed.  Accordingly, this claim is

respectfully denied and dismissed. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the
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following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier 
         relationship existed, on or about May 30, 2012.

3.  The above-mentioned stipulations are hereby 
         accepted. 

4.  The claimant failed to prove by a preponderance
         of the evidence that he suffered a compensable back
         injury on May 30, 2012. 

          
                          ORDER

     For the reasons discussed herein this Opinion, this 

claim for a back injury, must be and hereby is, respectfully

denied.

     All issues not addressed herein are expressly reserved 

under the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE
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