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STATEMENT OF THE CASE

On October 4, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 29, 2012, and a pre-hearing order was filed on

August 30, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant was involved in an incident on May 29, 2012.
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4. The claimant’s weekly compensation rates are $500 for

temporary total disability and $375 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s left lower extremity

injury on May 29, 2012.

2. Related medical.

3. Temporary total disability from May 30, 2012, to a date to

be determined.

4. Attorney’s fees.

Claimant’s contentions are:

“a. The Claimant contends that she was
performing employment services at the time of
her fall and that therefore her injury is
compensable.

b. The Claimant contends that she is entitled
to temporary total disability benefits from
May 30, 2012 until a date yet to be
determined, and reasonably necessary medical
treatment.

c. The Claimant contends that her Attorney is
entitled to an appropriate attorney’s fee.”

Respondents’ contentions are:

“1. The Respondents contend that the Claimant
did not sustain a compensable injury on May
29, 2012.  The Respondents further contend
that the Claimant’s ankle/lower extremity
injury was a result of a self-inflicted injury
and/or the result of horseplay, and thus not
compensable under Arkansas law.

2.  The Respondents likewise contend that the
Claimant had pre-existing abnormalities which
are the source of any problems she may
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currently have, and that those problems are
not traceable to the work environment.

3. Alternatively, the Respondents plead an
offset of any unemployment benefits paid to
the Claimant, as well as an offset for any
group health medical or disability benefits
received by the Claimant, to the extent
allowed under Arkansas law.

4. The Respondents would reserve the right to
supplement their proposed contentions upon
completion of the discovery process.”

The claimant in this matter is a fifty-eight-year-old female

who was employed by the respondent as a bulk plant manager for a

bulk plant in Clarksville, Arkansas.  The claimant has worked in

the manager’s capacity for the respondent for the last eleven

years.  Another company owned that facility prior to the respondent

and the claimant worked for that employer for four to five years at

that same facility.

On May 29, 2012, between 4:45 p.m. and 5:00 p.m. the claimant

came off of the dock that is located at the respondent’s

Clarksville facility.  The dock was about twenty-nine inches above

the ground.  When the claimant hit the ground, she severely broke

her left leg which required surgical intervention.  The claimant

contends that she tripped, stumbled, and fell off the dock.  The

respondents contend that the claimant intentionally fell or jumped

off the dock.  The facility was wired with security cameras and

some of the events prior to the claimant’s injury and the injury

itself were captured on video tape.  These videos were admitted

into evidence as Respondents’ Exhibits 3 and 4.
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Prior to her injury, the videos show the claimant talking to

Ann Greenhill who was both a customer of the respondent and a close

personal friend of the claimant.  Ms. Greenhill was seen in the

video kissing the claimant in a non sexual way before Ms. Greenhill

departs the building.  During the actual injury Ms. Greenhill is

going down the stairs located at the end of the dock that the

claimant injured herself coming off of.

At the hearing in this matter, Ms. Greenhill testified that

she was leaving the facility after doing her business with the

respondent and after having a non work related conversation with

the claimant for an extended period of time.  At the hearing, Ms.

Greenhill gave the following testimony on cross examination about

her interaction just prior to the injury:

“Q. At that point were you planing on parting
company?

A. Yes, it was closing time.

Q. Okay, and she stayed in her seat and you
walked to the door, correct?

A. Yes.

Q. Why then does she then, to your knowledge,
get up out of her seat and follow you out?

A. She was going to close the oil room door.

Q. So she was going to close that door?

A. Correct.

Q. She wasn’t saying goodbye to you.

A. Well, yes she was saying goodbye too, but
that was the purpose of her getting up was to
- it was time to go home.
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Q. Okay, and were you going to help her close
that door?

A. No.”

The claimant also gave the following testimony at the hearing

regarding the event surrounding her injury of May 29, 2012:

“Q. Tell me about the accident.  When was it?
What happened?

A. May 29th between 4:45 and 5:00 o’clock.  Ann
said she had to meet Willie and she got up and
walked out the door and then I got up to go
out and shut the door and I tripped and I
tried to right myself, each step I took I was
trying to stand up before I went off the dock,
and I just couldn’t - there wasn’t enough
room.  The docks is not very deep and there
wasn’t enough room for me to regain my balance
and there wasn’t anything to catch hold of.

Q. So you were moving forward?

A. Yes.

Q. If you moved forward and you trip, do you
go - do you continue forward or do you go
backwards?  If you’re already moving forward
and you trip, what happens?

A. You go forward.

Q. And how much do you weigh?

A. Two seventy-five.

Q. And I know this is kind of personal
question, but what is your breast size?

A. Forty-eight triple D.

Q. So once you get tipped forward what
happens?

A. I’m going forward.

Q. How tall are you?

A. Five, six.



6

Q. So tell me specifically what happened as
you went through the door going toward the
dock.

A. I tripped and I was bent double almost and
I’m trying to catch my balance.  I’m trying to
right myself before I went off that dock.

Q. Now this lady, this Court Reporter has got
to get down what you’re telling us and you’re
motioning the body.

A. Sorry.

Q. But you’re not telling us what happened to
your body.

A. I was bent double.

Q. In which direction?

A. Forward.

Q. So you were tipped forward?

A. I was tipped forward and I was putting my
hands up trying to catch my balance.

Q. Okay, now do you actually know what you
tripped on?

A. I - no.

Q. Do you know what you tripped on?

A. No.

Q. Okay, and that time of your deposition you
didn’t know what you tripped on.

A. No.

Q. Is that right?

A. No - that’s true.”

At the hearing in this matter, the respondents called Jeff

Frost who is the president of the respondent/employer and Nichole

Harger, the human resource risk manager for the
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respondent/employer.  Both described the claimant as a good

employee for many years.  Both also testified that the claimant had

become a problem employee in the last year or two.  The claimant

was disciplined for not following company policy in regard to

customer credit.  Mr. Frost testified that he and the claimant had

discussed her possible purchase of the Clarksville facility but

that she was unable to secure financing for the purchase.  Mr.

Frost had begun talks with another individual to purchase the

facility and the claimant found out about that potential purchase

and became very upset.  Following is a portion of the cross

examination testimony of Mr. Frost and his believe as to why the

claimant intentionally injured herself:

“Q. So you think that - well you tell me what
do you think it had to do with it.  Tell me
what you think it had -

A. That she was going to lose her job because
either we were going to close the plant down
or sell the plant to someone else.  She even
offered Fletcher Oil, she even told me to call
Fletcher Oil, you know, that they may be
interested in it.  So she thought she was
going to lose her job and that’s why she did
what she did.

Q. And what is that you believe she did?

A. She maliciously fell off the dock to make
it look like a slip and fall.

Q. Do you think she fell off or do you think
she jumped off?

A. I think she - I think she did it
intentionally.  I don’t know if she fell off
or tripped off, but I think it was intentional
what she did.
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Q. Okay, and how do you think that would solve
the problem of Frost Oil not selling the
facility to her?

A. She couldn’t get financing, -

Q. Okay, that’s not my question.  My question
is, how do you think the incident would solve
the problem of Frost Oil not selling the
facility to her?

A. I don’t believe it would solve that
problem.

Q. Well, what do you believe was the intent of
the incident?

A. That she was going to lose her job because
the plant - if I couldn’t sell the plant I had
told her I was going to close the plant.

Q. So you think she jumped, fell, or whatever
intentionally so she’d have some workers’ comp
benefits coming in?

A. I believe so.”

The respondents called Gary Smith as a witness at the hearing.

Mr. Smith is employed with Arkansas Insurance Adjusting.  He is an

insurance claims investigator and has been one for forty years.

Mr. Smith did an investigation in this matter and his report is

found in evidence at Respondents’ Exhibit No. 2.  As part of his

investigation, he interviewed both the claimant and Ann Greenhill

as well as observed the videos admitted into evidence.  Mr. Smith

testified that he believed, “This certainly didn’t look like an

accidental incident.  It looked intentional and staged.”

Mr. Smith also gave testimony about the claimant telling him

that she tripped or scuffed her foot off a mat.  It is clear from

the photos that the mat was outside the building and the claimant

did not trip on it.  However, in the statement summary of the
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claimant from Mr. Smith’s report it states, “That is when my foot,

I do not know if it scoozed on the mat or what.  Anyways, it didn’t

work and I started to fall forward and there was nothing to grab a

hold of.  Once I started rolling forward I couldn’t catch my

balance.”

The claimant was also called to the stand to give rebuttal

testimony which include her, and I find credible, testimony that

she is currently and was not at the time of the fall in financial

distress due to the sell of a farm that she owned.  There is no

dispute that the claimant was severely injured on May 29, 2012,

when she hit the ground.  The dispute comes as to whether or not

the claimant intentionally caused her injury or whether she was not

performing employment services at the time of her injury.  While

the claimant certainly had some disputes with the upper management

over a potential sell of the Clarksville facility and over her

failure to comply with the respondent’s company’s policies, after

review of the video evidence in this matter, I believe that the

claimant simply tripped and fell off the dock.  I do not believe

that she did so intentionally and I do believe that she was in the

process of closing that facility’s door at the time of her

incident.  As to what the claimant actually tripped over, of that

I am not certain nor do I believe the claimant knows.  There is the

potential that she tripped over a ledge, she may very well have

tripped over her own feet; however, I believe that the video does

capture the claimant moving forward after stumbling or tripping on

something and given the very large size of her chest area as she
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testified that her breast size was 48 triple D I believe that once

the claimant’s head and body were bent or tilted forward, she was

unable to stop before she fell off the twenty-nine-inch dock which

resulted in her injuries.

The respondents are responsible for the medical treatment

associated with the claimant’s compensable injuries which she

sustained in her fall on May 29, 2010.  Respondents are also

responsible for temporary total disability benefits from May 30,

2010, to a date yet to be determined as the claimant still has not

recovered from her injuries.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 29, 2012, and contained in

a pre-hearing order filed August 30, 2012, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she suffered a compensable injury to her left lower extremity

on May 29, 2010.
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3. The claimant has proven by a preponderance of the evidence

that she is entitled to medical treatment related to that

compensable injury.

4. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits from

May 30, 2010, to a date yet to be determined.

5. The claimant’s attorney is entitled to an attorney’s fee in

this matter commensurate with the Arkansas Workers’ Compensation

Act and the benefits awarded herein.

ORDER

That the respondents shall bear the cost of the medical

treatment associated with the claimant’s compensable left lower

extremity on May 9, 2012.

The respondents shall pay the claimant indemnity benefits in

the form of temporary total disability benefits from May 30, 2012,

to a date yet to be determined.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


